804 THE INDIAN LAW REPORTS. ([VOL., XXXIIL

APPRELLATE CIVIL.

Before Sir R. 8. Benson, Officiating Ohief Justice and
My, Justice Krishnaswami Ayyar.

1809. RAJAMMAT (PrLaiNTIFF), APPELLANT,
Ootober

20, 21. v,

"~ AUTHIAMMAL alics AUTHT LARKSHMIAMMAT AXD OpmERS
(DrrexDANTS), RESPONDENTS.*

Oonstruction of document—Test to deteymime wwhether document is téstamentar y—
No will when there is no power to revoke.

One of the invariable tests in coming to a conclusion as to the testamentary
character of a paper is whether the paper is revocable. If it is not revocable,
the docnment is nob a will.

The fact that the paperis drawn in the form of an agrecement and that it
is registered, are circumstances to be taken into consideration, though they
do nob per se amount to much.

Where the document contains provisions which are not of sn ambulatory
character, the presumpbion will be against the testamentary nature of the
document and the fact that such provisions are expressed to operale in the
future will not affect the natare of the docament,

The intention of the party will be given eflect to, though it is expressed
in inappropriate langeage.

The reservation of a life interest dees nob of itself saffice to make ihe doou-
ment testamentary. .

In the matter of ¢ Reference by the Collecbor and Superintendent of Stamyps,
Bombay,” [(1896) LL.R., 20, Bom., 210 at p, 21¢], referred to.

In the goods of Robinson, ((18687) LR.LP. & D, 384, referred to.

Seconp ArpEan against the decree of V. Venugopaul Chetti,
District Judge of Chingleput, in Appeal Suit No. 10 of 19086,
presented against the decree of K. J. 8. White, District Munsif
of Poonamalles, in Original Suit No. 144 of 1905,

The material facts are thus stated in the judgment of the
lower Appellate Court which is as follows :—

JupemesT.—~This was a suit on a document purporting to be a
maintenance deed. The District Munsif held it to be a will and
dismissed the snit as no probate was produced.

The sole question for comsideration is whether the document
(exhibit A) is a will or a deed of settlement.

# Jecond Appeal No, 171 of 1907,
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It has been written on a 15-rupee stamp paper and is styled a
deed of settlement. It was also registered as such. But the form
of the document is immaterial in determining the main issue.

The document recites that the executaut will transfer the
pattas nominally to the plaintiff and the first defendant, that he
will give them Rs. 5 each during his life-time and will enjoy the
lands himself. After his death, the document adds, the plaintiff
and the first defendant will have full right to the property.

Taking the decument as a whole, I have no doubt it is & will.
It does not vest the property in question in the plaintiff and the
fivat defendant at once. It distinctly says that the transfer of the
patta is only nominal and that during the execulant’s life-time
he has the sole owneuwship thereof. He does not constitute himself
a trustee or manager of the property nor dnes he say that he has
only a life-intevest. It is true that he says that he executes the
document to see that harmonious relations exist between himself
and the other parties during tha closing years of his life. This
was the motive for his executing the document, but it does not
show that he intended that it should begin to operate till after
his death.

The case is elearly distingnishable from that reported in 20
Bombay, page 210, when the vesting of property took place at
once. My attention has also been drawn to 21 Madras, 422, and
12 Madras, 491 and 10 Caloutta, 792.

In my opinion the document was of a testamentary character.
The promisel payment of Rs. 5 and the fact that it was executed
to secure harmony of feeling at once do not make it a deed of
settlement as the exccutants specifically laid down that ownership
should vest in the persons in whose favour it was executed
(plaintiff and first defendant) ounly after his death.

The Munsit’s view is correct and the appeal is dismissed with
costs.

The material portion of exhibit A the construetion of which was

-in question was as follows :—

“T shall transfer the patta of the lands and the salt-pan here-
under described in the name of you both nominally and give you
Rs. 5 each every month ill T die, and after my death youn shall not
ouly have the rights I have in the said lands and salt-pan, but also
the profits accruing therefrom in proportionate shares after paying
the Birkar kists in moieties, and L shall dispose of the dwelling
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house which stands nominally in the name of my wife, and after
paying oub of tho sale-proceeds the money due to Vasa Balish
Chetti, I shall pay the balaucs towards the debt of ks, 1,650, and
I shall clear the remaining dJdebt onb of the pension 1 get every
month, and these properties are not liabla to the debt which I may
hereafter incur, and T shall take back from Rajammal the jewel
Vairumani 1 have given her and give 1t to my wife Authilatchm]
Ammal after giving Rajammal jewels worth Rs. 400. I execute
this document so that there may be nmicability among ourselves
at the close of my days. I shall enjoy tho lands and the salt-pan
though the pattas for them arc iade in the name of you both,
The salt-pan will be scld.”

Plaiutiff appealed to the High Couwrt,

A, Krishnaswemi Ayyar for P. R. Sundara Aiyar for
appellant.

The respondent was not represented.

Jupamert.—The question in this case iy whebher the instru-
ment (oxhibib A) is a settlement or a will. In form it purportsto
be an agreement executed by Nilakanta Pillai to his wife and his
son’s widow. This is a circumstance to be taken into account
although as observed in Rwmnblat v. Lakshman Chintaman
Meyalay(ly, © this, per se, {s not mueh.” It has heen registered
as a settlement. Tn Moyoridbanks v. Hovenden(2), as obscrved by
Jarman “the fact of registration as a deed appears to have been
deemed almost conclusive against its testamentary character.”
(See Jarman on “ Wills,” 5th Kdn., Vol. 1, page 22.) With-
out giving the same effect to registration in this country, it is
at least permissible to hold that that is also a circamstance to be
taken into account. Going to the provisions of the instrument
it is to bhe observed that therc is no reservation of a power of
revoeation. Tt may be doubted whether the same importance
should bhe attachcd here to the absenee of a power of revocation
as In Hngland where testamentary instruments are generally
drawn by solicitors. (See, however, Jeffries v. Alesander(3).)
The anthor of the instrument promises to transfer the patta for
the lands and the license for the salt-pans to the names of his
wife and his son’s widow. e provides for the kist of the lands

(1) (1881) LL.R., 5 Bom., 830 ot p. 636. (2) (1848) 1 Dru., 11,
(3) 11 B,R., 562 at p. 581.
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being paid and the materials for the salt paus being supplied by
both. He makes a gift of jewels to his wife and his son’s widow
or promises to do so. Above all he declures that his futuxe debts

shall not be binding on the properties. None of these ean be’

said to be provisions of an ambulatory character. The faet that
some of these are expressed to operate in the fnture cannot affect
the character of the instrument as a settlement. As observed by
Kekewich, J., in Joknston v. Mappin(1), “ There is no magic in
the use of the future temse which is frequently employed to
express a present confract, and if on the construction of the wheole
instrument the true conclusion is that a present complete settle-
ment was intended, . . . . . then I fakeit the intenticn
must prevail, nofwithstanding it be expressed in inappropriate
language.” The only problem is whether the instrument
partakes of a tesfamentary character by ieason of the follow-
ing clause, ¢ after my life-time, both of you shall not only got
the right due to me in the said lands and the said salt pans, but
shall also divide and enjoy in equal shares the income derived
therefrom.” As abserved by Sargent, C.J., in the case referred by
the Collector and Superintendent of Stamps(2), “ Even the rescr-
vation of a life estate by the settlement does mot render the
instrument less a settlement.”” 1t is provided in Exhibit A
that Rs. 5 a head shall be pald during the period of the scttler’s
life-timne, apparently out of the profits of the property. Itwas
observed by Sir J. R. Wilde in “ In the gusds of Robinson 7'(3).
“ The first difficulty that arises is, that the Court is asked to
deal with a portion only of a document, and declare it to be
testamentary. I have met with no ease where that has been done,
although Tby no means say that it could nob be done.” These
remarks appeer to us to be applicable to the present case in
which there are clear provisions having an immediate operation.
One of the invariable tests in coming toa conclusion as to the
tostamentary character of a paper is whether the paperis revocable.
We are satisfied that Exhibit A is not. The decision in Lakshm:
v. Subramanya(4) has no application. There the governing words
" with which the instrument begins are  what should be done by
my adopted son and my wife after my life-time.” In Fhakur Ishri

(1) (1841) 64 L. Tis., 49 at p. 51. (2) (1896) L.L.R., 20 Bom., 210 at p. 214
(8) (1867) LR, 1P. & Di., 884 atp. 386. (4) (1889) LL.B., 12 Mad,, 490,
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Bexsox, Singh v. Thakur Baldes Singh(1), their Tordsbips of the Judicial
Qo Odo - Committee set out at page 800 thie indicia of a will in that case.
swadt  This case does not apply either. We must reverse the decrees
A of the Courts below and remand the case to the District Munsif

mJ?um for disposal according to law., Costs will be provided for in

Avrsinear. the revised decree.

APPELLATE CIVIL.

Beforn Sir Ralph 8. Benson, Officiating Chief Justice, and
Ar. Justice Krishnaswami dyyar.

1900, SUBRAMANIA AIVAR (Praiwrirs), APPELLANT,
Gotoher .
18, 27, v,

GOPALA ATYAR awp ormris (DEreNDANTS),
RrspoNDENTS.

Hindw Lew-—Suwn mot liclle for futher's debt when burred—Indion Contract Act,
85, 134, 151—Surcty not discharged if claim against principal deblor allowed
to become barred—Limitation Act, seh. II, art. 08,

Undivided family property devolving on the son by eurvivorship is nob
‘ the general estato’ of e futhor within the meaning of article 95 of schedulo
11, Indian Limitation Act, and a suib to recover from the son oub of such cstate
the loss occasioned by his father’s breach of trust is not governcd hy article 8.

A son is not, nnder the Winde Law, liable te pay a dcbt of the father which
was barred against him.

A debt, the recovery of which is boyred by limitation, is not extinguisbed
and the debtor is not, by renson of tho bar of limitation, dischavged theve-
from.

The omission of the creditor to sue the debtor within the period of
limitation isnot an act, tho legal consequence of which is the discharge of the
debtor aud such omission has not the effect of discharging the surety under
sections 134 and 137 of tho Indian Contract Act.

Carter v. White, [ (1883) 23 Ch. D,, 668], referred fo.
Ranjit Singh v, Naubar, [(1902) TL.R., 2¢ All, 504), dissented {rom,

Sgcovp Aepean  against the decree of V. Subramaniyam
Pantulu, Subordinate Judge of Tanjore, in Appeal Suit No. 1234
of 1005, presented against the decree of J. Sundaranana Rao,
District 'Munsif of Tiraturaipundi, in Original Suit No. 136
of 1904.

(1) (188¢) LL.R.,10 Cale., 792, # Becond Appeal No. 581 of 1006,



