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BMPBEOE.^

Crivimal Proeedu/re Code, Act V of 1898, ss. 237, 238, 423—Parson convicted oj 
an offence cannot on appeal be convicted of aietment of aucli offence.

The posver oC aa Appellate Oourfciindev section 4!23 of the Code of Criminal 
Procedui’e to itltor a finding muse be nsed in accoi’dauce with the provisions 
of sections 237 and 238 of tlie Code.

Where a peveonwho has boen convicted of an offence has appealed, the 
Appellate Couvt cannot, after acquitting’ him of such offence, convict him 
of the abetment of such offence.

A p p e a l against the conviction and sentence of H. 0. D. Harding, 
Sessions Judge of South Cauara division, in Calendar OaseJSTo. 
14 of 1909.

The facts for the purpose of this report are fully sot out in 
the judgment.

Dr. Swaminadkan and B. SUarama Bern for appellant.
The Puhlio Prosecutor contra.
Annaji Bau for complainant.

JuDGMENr.—In this case the appellant and another were 
charged -with offences under sections -167 and 468 of the Indian 
Penal Code. The appellant was convicted under these sections. 
Such evidence as there is however shows that the alteration of the 
document was made not by the appellant, but b j the man who 
was charged along with him. The convietion of the appellant 
under sections 467 and 468 of the Indian Penal Code was therefore 
wrong. W e are asked however to consider the propriety of con
victing the appellant for abetment of these offences. W e have not 
been referred to any authority in support of the proposition that 
when a person has been charged with a certain oEence and has been 
convicted of that offence the Appellate Oourt oan, on finding that 
the convietion is not sustainable, convict the accused of abetment 
of that offence. No doubt, tinder section 423 of the Criminal Pro
cedure Code, the Appellate Court has power to alter a finding, but
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■we take it that that power cannot be used arMtrarily but only in Munbo

accordance with other provisions of the Code. Those provisions ABDra
are to be found in sections 237 and 238 of the Criminal Procedure 
Code, and neither of these covers a case like the present, 
ruling in Begina v. Chand Nur{\) is clear anthoritj for holding 
that it is not open to a Court to find a man guilty of the abetment 
of an offence on a charge of the ofience itself, and we agree 
with the reasoning on which the ruling is based. W e set aside the 
conviction and acquit the accused of offences under sections 467 
and 468 of the Indian Penal Code. His bail bond is discharged.

The Padmak-abfa
Panji- 

EANWATA
1?.

B m p e so s .

A P P E L L A T E  C I V I L - F U L L  B E N C H .

Before Sir Ralph Sillcry Benson  ̂Officiating Chief Justice  ̂Mr. Justice 
Wallis and Mr. Justice Sanharan-Nan'.

K A I L  A S  A M  PILLA .I (S eco nd  R espo n d e n t ) , A p p e l l a n t , 1909.
March 29, 30. 

V. Atignst 2.
Septexaber

N A T A R A J A  T H A M B I R A N  a n d  others (D b i ’bitoants  N os. 1 to 3 13,14.
^   ̂ ^   ̂ October 37.
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head of, whether trustee or life tenant o f mutt properties.

I t  cannot be predicated of the bead of a mntt, as Buob, tbat he holds the 
mutt properties as a life tenant or trustee. The question miist be deterniinet? 
in each case npon the conditions on which they were g-iven dr T̂ 'hich may be 
inferred from the long established usage and custom of the institution.

Giyana Scmbandha Pandara Saniiadhi v. Kandasami Tavilirav, [(1887) I.l.R ,,
10 Mad., 375], referred to.

Vidyapurna Tirfka Swami y. Vidyarddhi Tirtha Swaini, [(lOO-l) LL.R.j 27 
Mad.) 435], referred to.

A p p e a l  presented against tbo decree of J. Hewetson, District 
Judge of Madura, in Original Suit No. 1 of 1905.

The appeal came on for hearing in the first instance before 
(Munro and Abdur Eahim, JJ.) who made the following:—

Oedee o f  R e fes ik ce  to a F u ll  Bench.— In Appeal No. 91 
of 1906 the question has been raised as to the correctness of the
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