
260 t h e  INDIAN LAW E-EPOETS. [VOL. xxxill,

W h ite , C.J., The Second Appeals Nos. 1093 and 1097 are dismissed with
AND

K r is h n a -
S'WÂ?l

AtyaEj J.

FiSCHItE

JTa s a p p a

M d d a l t .

costs.
Second Appeals Nos. 1094, 1095 and 1096 are dismissed

v?itKoiQt costs.

A P P E L L A T E  C IV IL .

1909. 
Fovember 

3, 4,12.

JBe/ore Mr. Justiee Benson and Mr, Justice Krishnaswami Ayijar. 

iSUBBBAYBTI EAMIAH ( P l a i n t u t ) ,  A p p e l la n t ,

GUNDALA EAMANNA and  o th e r s  (D e p e n d a n ts ),  Ekspondents.^*

L im ita tion  Act, sc/i. XFo/1887, sc7t. IT, arts. 139, 144— SnH aga inst representatives 

of deceased tenant governed btj art. 139 and not 144,

A suit ag-ainst the representatives of a tenaut after the determination of the 
tenancy to recover the property leased is g-nverned by article ISO and not by 
article 144 of schedule I I  of the Limitation Act.

Saoh a auit would be barred against the ropresentatives if it would be bari-ed 
against the tenant if aliije.

FadapalU H^arasimliam v. Dronamraju Seetharcmia Murthy, [(1908) I.L.E., 
31 Mad., 163 a.t 167], do-ahted.

S e c o n d  A p p e a l  against the decree of M, J. Mnrj)liy^ District Judge 
of Etirnool, in Appeal Suit No. 30 of 190(1, presented against tlie 
decree of K . KriBhnaniachariar, District Mnnsif of Gooty, in 
Orig-inal Suit No. 777 of 1904.

The facts for the purpose of this case are sufficiently set out in 
the judgmenfc.

H. Baialcrishna Bao for P. S. Farthasarathy Ayyangar for 
appellant.

T. V. 8eskagiri Ayyar and T. V. Muihiikrishna Ayyar for 
respondents.

JUDQMENT.— The question in this case is whether article 139 or 
article 144 of the Limitation Act applies. Kondanna, the father of 
defendants Nos. 3 and 4, was a lessee under Exhibit A  which was a 
lease for a term certain. It  is found h j the District Judge that 
the lease was determined about the year 1891. I t  a,ppears Kon- 
danna died some time afterwards. I t  is not found esactly when, 
But he was succeeded by his sons in the poaaessioia of the property.

*  Second AppealB'o. 636 of 1907.
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Tlie District Judge does not find adverse possession for 12 j  ears

K r is h n a -
sirAJii 

Ayyae, J.

to bar tlie suit. Tlie teuancy having- determined in lS91,if article 
139 is applicaHe the suit is clearly barred. Tlie appellant argues 
that the suit is not one to recov̂ er possession from a tenant, i t  is 
urged that altliough Kondanna was a tenant and a suit against 
him after the determination of the tenancy might be described a3 

a suit against a tenant on account of his former tenancy, the suit 
against the sons csnnot be described as one to recover possession 
from a tenant, for they were not tenants at any time. Reliance is 
placed on VadapaUi Karccsimham v. Bronamraju Seeili.arcana Jlur- 

It  is there stated “ the representatives of a tenant by 
sn-fferance who enter after his death cannot, in our opinion, 
be said to have ever been tenants witliin the meaning- of 
article 139, and a suit against them would appear to fall within 
article 144.’ ’ "With great respcct we find ourselves unable to 
accept this reasoning. Kondanna remained in possession after 
the expiry of the term. The tenancy was determined within the 
m ean ing of article 139, for under section H i  of the Transfer of 
Property Aot  ̂ “  a lease of immoveable property is determined by 
efflux of the time limited thereby.”  Time began to run therefore 
in Kondanna’s favour. He is succeeded by his sons in the 
possession of the property. They are entitled to taok ou the time 
of their father’s possession after the determination of the tenancy 
to the period of their own possession. The time that had begun 
to run in favoui’ of their father continues to run in favour of the 
sons. It  seems to us therefore difficult to hold that article 139, 
which would be applicable to the suit against Kondanna, ceases to 
be applicable because Kondanna is succeeded by bis sons in the 
possession of the property. Suppose, for example, Kondanna was 
alive and in possession for 12 years after tbe termination of the 
tenancy, and he having died subsequently the suit ia brought 
against the sons. Can it be then contended that article 139 
becomes inapplicable. It seems to us that the article should be 
read as if it ran “  By a landlord to recover possession from a 
tenant or his representative in interest.” Such a reading of the 
language of the *Vct would appear to be necessary in the case of 
other articles as well to give effect to the intention of the legis­
lature. See for example, articles 78, 81 and 82. The Calcutta

SO BBRAVETI
SAMliH

GtJNDALA
K a k a x n a .

(1) (1908) I.L.E., 31 Mad., 163 at p. 167.



Bbksok, O.J., Hig-li Oourt in Madan Mohan Gossain v. Kumar Bmmsimr Malia 
Kbjsun-v- adopted tlie earae view. Kondanna, it is said, is a
swAMi tenant by sufferance and iiis possession is under fclie common law 

’■ ' not adverse, while liia repreaeiitauives are trespassers.
 ̂ It seems dotilitful whether the fiGlioa of a tenancy by sufferance

shoald "be kept up after the Transfer of Property Act, according 
Hajianrm. to Tvhieh a lease is determined hy efflux of the time limited thereby* 

(see seetioQ l i t ) .  Such a teaauoy does not operate in England 
to interrupt the running of time, vSee Bay v. Day (2) • 
Nor under article 139, is it of any avail to the landlord. Whether 
for purposes of article 144 a distinction should be made between 
Kondanna and his sous appears to us to be doubtful. But ho-w- 
ever this may be, there aoems to ua to be nothing wrong in holding 
that if the plaintiff would be barred against Kondanna if now 
alive, he would be likewise barred against his sons.

The second appeal is dismissed wlidi costs.
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A P P E L L A T E  C IV ir . .

Before Hr. Justice Ahdur Eahim.

1909. K A U U M B A 'T IE A  P O N N A P U N 'D A N  and  ANoTitEB
July 19, 2-. (D et'Bndants N os. 1 and  2), P etitiow eks,

V.

AUTHIMOOLA PONNAPTJND A N  and  aw o th be  (PLArNTiFirs), 
Eespondew is. *

Plaint, amendment o/, hy parly to whom it is returned for propBr ‘mlihation.

A plaintiff, to whom a plaint was rof-.uniei for properly -valaiug tho proper­

ties olaiiiied thevein, altered the Yaluafcion as directed thoreiu and sh'uok out some 

of the properfcieg to bring the suit witliin Uio jtirisdiotiou of tho Conrt;

I I M ,  that there ^ras nothing' illegal in the am&)JU!nenfc and th iit  ih «  as coni" 

petentto the Oourfc to accept such amended plaint.

Oivii. Pevision Petition under section. 622 of Act X f  V  of 1882 
presented against the order of K. S. Lakshmi Narasalyar, District 
Mimsif of Valangiman, in Orig-inal Suit No. 337 of 1907.

The facts of this cas3 are sot out in the jadgment.

(1) (1907j / C.L.J., 615 at p. 626. (2) (1908) L.Ii., 3 P.O., 751 at p. VG] .
Civil Bevisioij Case No. 740 of 1908,


