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made. It may no doubt be fairly argued that the time
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Krsnva-  after the date of the application but any other construction
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Avvsr, 7. will introduce other complications. We are not therefore prepar ed

Syammay  fo differ from the decision in Raman Chetti v. Kadirvelu(1),
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Cuprry  especially as it is a rule of practice, and hold that the appeal was
V. \ . . .

Ramanapmax fled in time. There is no other question of law.

Crprey. The second appeal is dismissed with costs.

APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, and Mr. Jusiwe
Krishnaswami Ayyar.

1000. ROBERT FISCHER (prcEAsED) AND orTHERS (APPELLANTS IN SECOND

N"Vgg‘b“” Arprars Nos. 1093 To 1097 o¥ 1807),

Ve

NAGAPPA MUDALY (ResroNpuNt IN SECOND APIFAL
No. 1093 oF 1907).

SUBBARAYA MUDALY anp anorHER {RESPONDENTS IN SECOND

Arprsr, No. 1094 or 1907).
LAKSHMI AMMAL (RespoNDENT 1IN SECeND
Arrear No. 1095 or 1907).
MUTHAN AMBALAM sxp axorusr (RESPONDENTS IN SECOND

Arpeaz No. 1096 or 1907),

KUMARAPPA MUDALY anp orurrs (ResPoNDENTS IN SEconp
Arprar No. 1097 oF 1907).%

Civil Precedure Code, XIV of 1882, ss. 80, 875— Subsequent suit filed after breach of
condition on which permission ta withdraw previous suit given-~Right of one

not a tenand to sue for himself und others, tenants under s, 30, Civil Procedure
Gode,

Where permission to withdraw from a suit with leave to bring a fresh
suit was given to a party, on condition of costs being paid within a certain time,
such party, on failing to fulfil the conditions, is precluded from bringing a fresh
soit.

Abdul Asis Molla v, Ebrahim Molla, [(1904) ILL.R., 81 Cale., 965],
distinguished.

' (1) (1898) 8 M.L.J., 148,
* Second Appeals Nos. 1093, 1004, 1005, 1096 and 1097 of 1007,
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A persom, who Is not a tenant, cunnot maintain a suit on behalf of tonants
under section 80, Civil Procedure Code.

SEcoND ApPEal against the decree of 8. Ramaswami Ayyangar,
the Subordinate Judge of Maduwa (East), in Appeal Suits Nos.
214, 215, 2106, 217 and 218 of 1906, presented against the decrce
of T. K. Subbier, District Munsif of Manamadura, in Original
Suits Nos. 240 to 244 of 1905.

The deceased first plaintiff instituted a prior suit against the
defendants to «¢stablish Lis right to certain threshing Hoois,
ete. Pamissicn to withdizw with leave to lring a fresh suit
was given on his undertakivg to pay cests within a certain
date, which was not done. The present suit was brought by the
same plaintiff, on his own behalf and on behall of Lis tenants, to
establish the right to the same threshing floors, ete. l.eave was
obtained under section 30, Civil Procedure Code.

The Court of ¥irst Instance and the lower Appellate Court
dismissed the suif as unsustainable.

Plaintiff appealed to High Court.

T. Rangachariar for appellants.

K, Ramachandra Ayyar for respondents.

Jupaneyt.—The leave to withdraw with liberty to bring a
fresh suit given by the Distxict Munpsif was conditional on the
plaintiff paying the costs of the former suit on or Dhefore a
specified date. The time fixed for the performance of the
condition had expired when the present suit was instituted.
This distingunishes the present case from the case of Abdul A=z
Molla v, Ebrahim Molla(1) where no time was specified within
which the condition was to be performed and in fact the condition
had been performed when the second suit came on for trial.  Peria
Muthirian v. Korappanna Muthirian(2) is notin point, for there
the time for payment had been extended by the Court which made
the order for payment.

As regards the second point the plaint as correctly translated
alleges that the plaintiff sues on behalf of himself and the villagers.
So far as the plaintiff is concerned there is no mew title and
no new cause of action, so far as the villagers (by which
word tenants are intended) the plainti ff is nct cniitled to sue ¢n
their bebsalf, for it is not alleged in the plaint that he is a tenant.

(1) (1904) L.L.R., 31 Calo., 965, (2) (1906) LL.R., 29 Mad,, 870,
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Wears, 0.3., The Second Appeals Nos. 1093 and 1097 are dismissed with
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costs. -
Second Appeals Nos. 1094, 1095 and 1096 are dismissed

without costs.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Krishnaswami dyyar,

SUBBRAVETI RAMIAH (Pramntirr), APPELLANT,
#,

GUNDALA RAMANNA A¥p oTHERS (DurswpanTs), ResPoNDENTS.*

Limitation Acty scho XV of 1887, sch. 17, arts. 139, 144—Suit against representatives
of deceased tenant governed by art. 139 and not 144,

A suit against the representatives of o tenant afber the determination of the
ienancy to recover the property leased is governed by article I89 and not by
article 144 of schedale I1 of the Limitation Act.

Sach a suit wonld be barred against the representatives if ic would be barred
against the tenant if alive.

Vedapal i Narasimham v, Dronamrajuw Seetharama Murthy, |(1008) LL.R.,
81 Mad., 163 at 1671, douhted,

SEcoxNp APPEATL against the decree of M. J. Murphy, District Judge
of Kurnool, in Appeal Suit No. 30 of 1908, presented against the
decree of K. Krishnamachariar, District Munsif of Gooty, in
Original Suit No. 777 of 1904.

The facts for the pnrpose of this case are sufficiently set out in
the judgment.

H. Balgkrishna Rao for P. 8. Parthasarathy Ayyangar for,
appellant.

T. V. Seshagiri dyyar and T. V. Muthukrishna Ayyar for
respondents.

Junement.—The question in this case is whethor article 139 or
artiele 144 of the Limitation Act applies. Kondanna, the father of
defendants Nos. 3 and 4, was a lessee under fixhibit A which was a
lease for a ferm certain. It is found by the District Judge that
the lease was determined about the year 1891. It appears Kon-
daona died some time afterwards. It is not found exactly when.
But he was succeeded by his sons inthe possession of the property.

* Second Appeal No. 636 of 1907,



