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to recover interest in exoess of the principal, we are of opinion

mmat the aforesaid s. ®,Act XXVIII of 1855, is aléo conclusive
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upon this point. Our attention has been called to several deci-
gions of the Original Side of this Court and of the Bombay High
Court; they were based upon the provisions of thesCharter of the
Jate Supreme Court, by which it was provided that the Hinda
law was to govern contracts between parties who were Hindus
in suits before the Supreme Court. But in the mofussil there was a
Regulation, vie. Regulation XV of 1793 distinctly providing rules
wnder which interest was to be allowed, and s. 6 of that Regulation
provided that in no case interest was to exceed the principal. That
section was expressly repealed by Act XXVIII of 1855, and the only
section enacted in lieu of s. 6 and other sections repealed was s. 2
of the Act, which says: “ In any snitin which interest is recover
able, the amount shall be adjudged. or decreed by the Cotrt at the
rate (if any) agreed upon by the parties.” That being soitis quite:
clear that we are bound, under 8.2, Aet XX VIII of 1855, to award
the full intorest that is due undeér the terms of the bond.
- The appen.l will, therefore, be dismissed with costs.
Appeal dismissed..

Before Mw, Justice Miller and Mr, Justice Wilkinson.

NAJEAN (Dzrexpant) v. MAHOMED TAKI XHAN aliss PEER
BUX KHAN AND ANOTHER (PrAINTIFFs)*

Civil Procedurs Oode (Aot XIV of 1882), s. 244, cl. (o). —Quastion relating
to the exceution of the decreo—Separate Suit.

In a suit to recover possession of land, tho defendants resisted execubion
on the ground that they were cultivators, and that the decree only autho-
rised the plaintiff to recover possession as proprietor. Tho objeation was
overruled, and the defendants were ejected. They then sued to set aside
the order made in the execution procoedings and to recover possession.

Held, that the suit was barred under s. 244, ol. (0.), of tho Civil Procedure
Code.

"TH18 was a suit’ to recover ten bighas of jote land in Mulna
Chuk. - The plaintiffs alleged that it was.their mourasi jote ;- that

* Appeal from Appel]a.te Decree No. 746 of 1882, against the decree of
Baboo Poresh Nath Benerjee, First Subordinate ‘Judge of Patna, dated the

27th February' 1882, affirming the decree of Baboo Kedsr Nath Roy,

Additional Munsiff of that District, dated the 30th May 1181,
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one Khairat Ali took an izara from Mussamut Iatifa; the 1588
proprietor, which was to continue until the zuripeshgi
was paid ; and that on the 7th of July 1855, Khairat Ah L EouED
sold his izara right to Akbar Khan, and that they held their jote TAKI EHAN,
both under Khairat Ali and Akbar Khan. The plaintiffs also
alleged that Akbar Khan, on the 21st July 1857, sold his izara
‘right to the wives of the plaintiffs, to whom also they paid rent.
The defendant, who afterwards purchased the proprietory rights
in Mulna Chuk, sued the present plaintiffs and their wives to
recover possession of the disputed land. In that suit the present
plaintiffs pleaded that they were mere cultivators, and that their
wives were the real purchasers, and their wives admitted having
“purchased the izara right. Oxn the 11th September 1879, a
decree was made for possession in the last mentioned suit, The
present plaintiffs resisted execution on the ground that they being
oultivators could not be ejected. This objection was disallowed
on the 17th of April 1880, and the present plaintiffs were dis-
possessed. They then instituted the present suit to recover
possession and to set aside the order of the 17th April 1880.
Both the lower Courts, holding that the suit was not barred
under s. 244 of the Civil Prooedure. Code, gave the plaintiffs a
decree. The defendant appealed to the High Court.
Munshi Malhomed Yusuf for the appellant.
Mr. Twidale for the respondents.
The judgment of the Court (MirTeRr and WILKINSON, JJ.) was
delivered by
MirreR, J.—We are. of opinion that this suit cught to be dis-
missed as barred under s. 244 of the Civil Procedure Code. The
defendant appellant hefore us brought a suit against the present
plaintiffs, and also certain other persons, including the wives
of the -present plaintiffs, as defendants. That suit was for
possession of a piece of land, which includes the disputed land.
In that suit the plaintiffs alleged that they werein possession
as ryots. The question whether they were entitled to remain in
possession of the lnnd as ryots or not, was not gone into, but on the
. 11th of September 1879 a decree for possession was given in favour
of the defendant appellant, and the direction in the decree was that
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the plaintiff in that case, viz., the appellant before ns, was fo
‘recover possession;of the land clajimed in the month of Pons 1287-
In execution of that decrée possession was obtained by the

Taxx KuAN, gppellant, Therenpon the plaintiffs in this suit appeared as

.objectors, and contested the right of the appellant before us to
«joct them from the land now in dispute. Their contention was that
the decree awarded ,to the .appellant only the right to recover
;possession of the property as proprietor, and that it .did not
extinguish their right as tenants. The matter ‘was gone into,
and the Court execnting the . deoree .on the 17th April 1880,
held that; under it the appellant was entitled to.recover khas posses-
.sion.of the property hy evicting the plaintiffs. Thereupon the.present
suit was brought to set aside that order and to recover possessiops
of -the land in dispute upon .the tenant right of the plaintiffs?
It appears to us that the question which was decided by the
iexecntion Court was a question which .came under cl. (c.) of
5. 244, That clause is to the following effect: * Any other ques-
.tions ariging between the parties.to the suit in which the decree
was passed, or their represenfatives, and relating fo the .execn~
‘tion, discharge or satisfaction of the deoree.” Now this question,
wiz., whether under the decree the defendant appellant was entitlgd
to evict the plaiutiffs, was & question which arose between .thg
parties to that suit. There is no dispute as to that. It also
appears to us that it was a question relating to the execution
.of that decree. The contention of the plaintiffs -was, $hat
the real offoct of that decree was simply to entitle’
the decree-holder to obtain possession as proprietor. .On -the’
.other hand the contention of the appellant was that he was
-entitled .under the decree to take khas possession of the Pros.

.perty by .evioting the plaintiffs jn this guit. It was thereforp

im:queshion relating to the .execution of that decree,.vig, a.ques-
tion a8 to the .construction of it. ‘The matter which wasin
«dispute falling within ol. (0).s. 244 no separate snit wonld lie.:
-Bection 244 snys that the questions enumerated in clauses .(,t_t),,.(b)'f

.and (0) shall be determined by order of ihe Court exconting the'
.decree and not. by s¥parate suit. The plaintiffs, if so advised, might

have appealed against the decision of the execution Couxt, but .
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they are precluded from maintaining a separate suit by the 1883
.express words of s, 244. ' : T NAsHAN
We, therefore, set aside the decision of the lower Appellate MAH%MED
Court, and dismigs the plaintiff’ suit with costs in all the Courts, TAKX KHAN.

Appeal allowed.

APPELLATE CRIMINAL.

Before Mr. Justice Prinsep and Mr. Justice O' Kinealy.

SHADULLA BOWLADAR Anp anormee ». THE EMPRESS, * ﬂ}f;37
Cude of Oriminal Procedure, (Act X of 1882), s. 309~Trial by Assessorsm

Lvidence—Summing up of Evidence==Delivery of opinions of Assessorss—

Sessions Judge, Duties of.

The power of summing up the evidence given by s. 309 of the new Code
of Criminal Procedure, Act X of 1882, is intended to be exercised in long or
intricate cases, and the Sessions Judge should confine himself to summing
up the evidence and should not obtrude on the assessors his opinion of the
worthlessness or otherwise of certain portions of the evidence.

The Sessions Judge should also conform strictly to the words of 5. 309,
and require each assessor to state his opinion orally.

The Sessions Judge should not utilize the services of the pleader for the
prosecution for the purpose of recording his summing up to the asgessors,
If he is not capable of recording the substance of it himself, he should
employ an independent person for that purpose.

THIS wWas an' appeal from a convietion and sentence of the
‘Sessions Judge of Farreedpore. The facts of the .case are suffis
ciently set out in the judgment of the High Court,

Baboo Grija Sunker Mozoomdar for the appellants.

The Deputy Legal Remembrancer (Mr. Kildy) for the Crown.

The judgment of the Court (PrinsEP and O’KiINEALY, JJ.) was
delivered by

Pringep, J.—After considering the evidence on the record in
this case, we are of opinion that the appellants have been rightly

* Criminal Appeal No. 184 of 1883 agaipst the order of F. J. G. Campbell,
Esq., Officiating Sessions Judge of Furreedpore, dated the 12th March
1883,



