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plaintiff will not be entitled o base his suit on his title to Bexsow, C.J,
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The costs of this and thelower Appellate Court will be provided PRie
. for in the revised decree. .
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Before Mr. Justice Miller and 1ir. Justice Hunro. N,
SESHAGIR! AIYAR (Praiwtiry), APPELLANT, 1209.

March 11, 2%
V. November

. 15, 16.
VYTHILINGA PILLAL anp oruers (First DErExpanet, !
Seconp DErENDANT's REPRESENTATIVE Nos. 3, 4, 6 To 19, axp L.R.
oF 11g Twerrrd axp Ewnreexta DEFENDANTS), RESPONDENTS. ¥

Contributivn, »ight to, of purchaser nf mortguged property-—Mode of culenlating
amount as between purchasers of different items of morigaged property.

M mortgaged 3 items of property toone S for 1,3¢0 rupecs, Two of these
items were sold to two personsfor Ris. 1,200, and the deeds of sale provided that
the amounts fur which the profits were sold should be paid to the mortgagee.
The sale of the third iteni was for cash, but the property was mot sold free of
encumbrance and there was no eontract between 3 and the third purchaser
that the lands sold to the othexr purchasers should be liable for the 1,200 rupees of
the mortgage money. & assigned his mortgage and the assignee obtained a decree
for the fnll amount due on the mortgage and in execution the properties sold to
the third purchaser were brought to sale and the third purchaser paid up the
amount bo 2void the sale. Ina suit by the third purchaser for contribution, it was
contended by the third purchaser, that the amount of 1,200 rupees should be
borne by the other two purchasers and the ratcable contribution om all the
properties should be only in respect of the balance left after deducting such
amount :

Held, that the contribution must be colealated onthe footing that all the
properties were liable for the full amount. ’

The benefit of the covenants in the sale-decds o the other two purchasers did
not run with the land and the third purchaser conld claim ths benefit of such
covenants only on a contract with the mortgagor giving him such benefit.

Becoxp Arrran against the decree of T. M. Rangachariar,
Additional Subordinate Judge of Tanjore, in Appeal Suit
No. 1052 of 1908, presented against the decree of C. V. Visva-
natha Sastriar, District Munsif of Shiyali, in Original Suit
No. 102 of 1202,

* Becond Appeai No. 46 of 1905,
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The facts for the purpose of the report are sufficiently set out
in the judgment.

K. Srinivase Ayyangar and T. Natesa Ayyar for appellant.

V. Purushothama Ayyar for The Hon The Advocate-Cteneral
for 1st, 4th, 6th to Oth, 12th, 13th, 16th, 18th, 19th, 2nd and
28rd respondents.

Jupeumnt,—Of the whols property mortgaged in 1889 o
Sabapati for Rs. 1,300, three parcels were sold by the mortgagors
on the 16th of Aypril 1892; one parcel tothe third defendant’s
father for Rs. 1,000, one to the fourth defendant for Rs. 200 and
one to the plaintiff for Bs. 500, The plaintiff paid cash for his
purchase, but the other purchasers each undertook to pay the price
to the mortgagee towards the mortgage. Subsequently, Saba-
pathi’s assignee brought to sale the property purchased by the
plaintiff ; and the plaintiff, to save it, paid up part of what was due
on the mortgage. He now secks contributions from the present
owners of the other two parcels and the first question for our detor-
mination is as to the correct method of ealculating the contribution.

The plaintift claims that the third and the fourth defendants
being bound to pay Rs. 1,200 towards the mortgage must be held
Yable for that amount and the rateable distribution over u1l the
property should be made ouly for the balance. Section 40 of the
Transfer of Property Act was relied on by Mr. Srinivasa Aiyangar
on the plaintiff’s behalf; but, as we understand that section, it could
apply to this case only if there were found to be a contract
between the plaintiff and his vendors that the land sold to other
purchasexs should be liable for Rs. 1,200 of the mortgage money
—and it is not found that there was such a contract. '

Mr. Brinivasa Aiyangar placed his chief reliance on an equit-
able rule propounded as follows in Jones on Mortgages (Gth edition,
section 743).—“ A purchaser of a portion of the estate subject to
a mortgage has no equity to have his land relieved of the burden
of the mortgage as against a subsequent purchaser, when it was a
part of his contract of purchase that he should pay the purchase
money direetly in satisfaction of the mortgage. On the contrary
the suhseguent purcheser has an equitable right to have the
purchase money so applied in exoneration of his own land.”

In some cases, the Courts in applying this rule have, it would
seem, based it on the ground that the benefit of the covenant hy
the prior purchaser may be regarded as runmning with the title,
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and so passing to the subsequent purchaser of ancther part of the
land (see foot-note No. 99, page 761 of Jones on < Mortgages,’ 6th
edition). But the decisions from which extracts are given in
foot-motes 102 and 193 on the next page take a different ground.
In the latter case Pearson v. Bailey(1) the Chief Justice said * the
benefit of the contract as a contract goes to the plaintiff (the subse-
quent purchaser) no more in equity than by the common law. The
promise in ibs entirety does not concern the plaintiff’s interests,
The only question is whether the plaintiff ean get any help from
it to relicve her land . . . . if the mortzagor had seen fit
to convey his land as free from the mortgage the plaintiff would
have taken it free as sgainst the defendant {a prior purchaser who
assumed the morbgage) not on the ground of succession to the
mortgagor, but because in no other way could the rights of the
mortgagor be made effectual . . . . That was what was
decided iu Jager v. Vollinger(2).” This last appears to be the case
from which an extract is given in foot-note 102, in which the same
learned Judge (Holmes, C.J.) is reported to have said: ¢ The
suceessor to Ballon’s” (the mortgagor’s) “ tille in the Hatfield
land 7’ (the land last sold and sold free of encumbrances) “in like
manner succeeded to the benefit of the agreement ™ (by which the
prior purchaser of anotber parcel of the land assumed the whole
mortgage). Though succession is here mentioned it would seem
that the Court did not intend to put the subsequent purchaser in
the shoes of the mortgagor, judging from the extract we have
given from the judgment in the later case.

The difference hetween theitwo cases was that in the latter case
the mortgagor did not convey the parcel last sold free of encum-
brances although the first purchaser had assumed the whole
mortgage, and the Chief Justice deals with the distinetion as follows.

“In the present cate (Pearson v. Bailey(1)) . . . . the
mortgagor conveyed his other lot subject to the mortgage. He
did mot eee fit to avail himself of the estoppel against the defend-
ant , . . . in order to enbance the consideration which he
reccived by eonveying the land as unencumbered. It follows that
the plaintiff cannot claim the benefit of an estoppel of the defend-
ant as against the mortgagor when it is not necessary to give it
to her in order to preserve any of the mortgagor’s rights.”

(1) 177 Mass., 318, 320 (wide foot-note 103). {2) 174 Mass,, 521,
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From this it is clear that in the opinion of the Court the
benefit of the covenant did not pass, with the title; to the mort-
gagor’s assignee, but might be accorded to the assignee if the
Court should find it necessary in order to miake effectual and
preserve any rights of the mortgagor.

Now Mr. Srinivasa Alyangar in asking us to apply the rule
laid down in Jones on ¢ Mortgages’ did not, if we understood him
aright, base his request on the ground that the benefit of the
covenant ought to be held to pass to the plaintiff with his title ;
and it is not clear to us that he could hope to succeed on this
ground in a case like the present where it has not been ascertained
whether the sale to the plaintiff was before or after the sales
containing the convenant in question and when the plaintiff
purchased subject to the mortgage.

If the case be put on the other ground, the plaintiff must
equally in our opinion fail. The Subordinate Judge finds that
the plaintiff must be taken to have purchased subject to the
mortgage, and if that is so, he cannot claim the benefiz of the
agreement between the third defendant and the wmortgagors
because, to quote again the decision in Pearson v. Bailey(1), it is not
necessary to give it to him in order to preserve any of the
mortgagor's rights. The mortgagors did not care to ask the
plaintiff to pay the price of the land calculated on the footing
that the mortgage money would be :reduced by Rs. 1,200, and the
liability on the land would be reduced to the same extent.
The plaintiff cannot therefore claim the benefit of a right in them
to deal with the property as they have not attempted to deal with
it. This seems to be the effect of the decision to which M.
Srinivasa Aiyangar invited our attention, and it docs not in the
eircumstances help him.

Nor can he succeed on the ground that we have here a suit :Eor
contribution in which all the parties, the mortgagors included, are
before the Court; and we can therefore, without leaving the
plaintiff to a suit against the mortgagors and the mortgagors to a
suib against the purchaser—defendants’ decree against the pur-
chaser—defendants or the mortgagors or both payment of the

amount which in cur opinion the plaintiff ought as the final
result of all possible litigation to receive.

(1) 177 Mass., 318, 320 (vide foot-note 103).
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Here again the plaintiff is met with the finding that his
purchase was subject to the mortgage. He has paid for the
equity of redemption of the land purchased by him and he has
no equity having paid nothing more, to demand from the other
purchasers any portion of that share of the mortgage debt for
which his lands are liable.

The decree of the Subordinate Judge therefore seems to he
right except upon the question of valuation. As the parties
seermned to be agreed that whatever changes have occurred in the
value of land since the date of the mortgage have evenly affected
all the mortgaged lands, it does not matter much what date 1s
chosen for the valuation, provided that the same date be chosen
for all ; but the Subordinate Judge has valued the defendants’
lands as ab the date of the sales (the 16th April 1892) and the
plaintif’s lands ab the date of the trial. This is cleazly wrong, and
we must have a re-valuation. The date of the sales will be a
convenient date to choose, because the value of the defendants’
land on that date has already been determined, it remains only to
determine that of the plaintiff’s land.

The necessary finding will be called for within six weeks and
seven days will be allowed for filing the objections.

In compliance with the above order, the Subordinate Judge
sebmitted the following ,

Fixpive.—The High Court has remanded the above case for a
finding on the following issue, viz., “ What is the value of
plaintiff’s land caleulated as on the date of the sale, viz., the
16th April 1892 2

2. The pleader for the plaintiff (appellant) and the pleader for
the respondents, 1, 4, 6 to 11 and 13 to 17 (the other respondente
not being present either in person or by vakil), are agreed that
the value of plaintif’s land on the date of sale, viz., the 16th
April 1892, should be fixed at Rs. 500 (vide FEixhibit H). T there-
fore find accordingly on the issue remitted to this Court.

This second appeal again coming oun for final hearing
afher the return of the Lower Court’s finding the Court delivered
the following ' ‘

Jupeumnt.—Accepting the finding we modify the decres of
the Subordinate Judge by directing that the sixth defendant pay to
the plaintiff Rs. 103-4-0; the seventh defendant Rs. 54~11-0
the eighth, ninth and tenth defendsnts jointly and severally
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Rs. 266~4-0; the cleventh defendant Rs. 6-10-6; the twelfth
defendant Rs. 46-10-0; the thirtecnth defendant Rs. 78-12-0;
the fourteenth defendant Rs. 87-13-6; the fifteenth defend-
ant Rs. 206-10-0; the sixtcenth defendant Rs. 68-13-6; the
seventeenth defendant Rs. 161-9-0; the eightecnth defendant
Re. 129-3-6 and the nineteenth defendant Rs. 176-6-0 with
interest in cach case at 6 per cent. per amnum from the date of
plaint to the date of payment. The amounts have been fixed by
agreement between the parties. We also give the plaintiff &
deeree for sale of the lands held respectively by the defendants in
the event of non-payment within four months from this date.

The parties will pay and reeeive proporticnate costs throughout.

APPELLATE CIVIL.

Before My, Justice Miller.
VENKATASAMI CHETTI (PramNtirr), PETiTIoNER,

M,
SUPPA PILLAT (DrrFenpiNt), RESPONDELNT,

Registration Act IIT of 1877, 3. 17 (d) and proviso—Lease not reserving ¢
yearly rent not within the exemption.

The proviso to section 17 (d) of the Begistration Act will apply only in the
ease of lenses which reserve an annnal rent. A lease for a term of 8 years
which reserves nc annual rent but only provides for the payment. of a lump sum,
iy compulsorily registrable even when such Inmp sura is less than the agureznte
of three annoal instalmeuts of Rs. 50.

PeriTioN, under section 25 of Act IX of 1887, praying the High
Conrt to revise the decree of T. Jivaji Rao, District Munsif of
Periakulam, in Small Cause Suit Ne. 1965 of 1908.

The facts are fully stated in the judgment of the lnwar Conrt.
the material portion of whiceh is as follows :—

“I think the lease in question is compulsorily registrable and is
invalid for want of registration. The lease on which the suit is
based ia for a term of three yvears and the rent Rs, 56-4-0 and 10
bundles of betel leaves is payable in one lump about the middle
of the term. The lease is terminable on non-payment of rent.

* Civil Revision Petition No. 29 of 1909,



