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entitled to receive, and their Tordships will humbly advise His Parrna-

Majesty accordingly. ShnATL
) . . . Arra Row
In the circumstances their Lordships think the appellant should Cumvinpm
. i . HEVANDRS
bear his costs of these appeals; the costs in the Lower Courts will Vexgim
be in the diseretion of the High Court. Nanisarva.
Appeals allowed.
Solicitor for the appellant: Douglas Grant.
AV,
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Before Sir Ralphi Sillery Benson, Officiating Chief Justice, and
My, Justice Sankaran- Nasr.
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SRINIVASA RANGA ROW AND THE OFFICIAL ASSIGNEE
OF MADRAS, RespoNDENIs.*

Limitation Act XV of 1877, schedule I1, art. 180—* Revivul’ of decree, what is-— Civil
Procedure Code, XIV of 1883, s, 248, nolice under—No revival where notice
not issuid.

Where on an application for exscution of a decree more than ous year old,
order for exccution was issued withont the notice to the judgment-dubtor
required by section 248 of the Civil Procedare Code of 1882, such order for
execution does not ‘revive' the judgment within the meaning of article 180
of schedale I of the Limitation Act of 1877, It is only where sucl notice bas
been issued that the judgment or decrec ig ‘ revived’,

Oricinal side appeal against the judgment and order of Wallis, J.,
dated 22nd December 1908 in Civil 8uit No. 151 of 1898.

A decree was passed in favour of the plaintiff on 30th January
1894 in Original Suit No. 151 of 1893 in the High Court. The
deoree was transferred for exeoution to the District Court of North
Arcot in January 1896, An application for execution was made
on 15th February 1896 to the District Court and an order for
attachment was made on 19th March 1396 without notice to the
defendant. The decree was assigned to the appellant on 27th
January 1908, who applied to the Fligh Court for execntion.

% Original Side Appeal No. 5 of 1909.
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The following order was made by Wallis, J.

An application for the transmission of a decree is mot an
application for execution and notice under section 248 is mnot
necessary (22 Cal., 921). The petitioners do not show that the
order for transmission of 27th January 1896, was not made on
notice to the defendant, and as such notice was not necessary, it
cannot be presumed to have been given. 'T'he decree-bolder
applied for execution to the Distriect Cowrt of North Arcot on
15th February 1866 and an orvder for atiachment was made on
19th March 1896 as the decree was more than a year old under
section 248, Civil Procedure Code, this order ought to have
been made on notice, but the petition on which the order of attach-
ment is endorsed contains no order for notice such as would
usnally be found there if notice had been ordered and it may well
be that the District Judge considered notice unnecessary. It
is for the decree-holder to prove motice and I am not satisfied
that he has proved notice or that on the evidence in this case
notico ought to be presumed especially where there is a denial on
the other side that notice was served. o constitute reviver under
article 180 there must be an order for cxecution on notice, and as
notice is not proved, the petition must be dismissed with costs.

Agaiust this order the transferee-plaintiff appealed.

K. Srinpasa  Ayyangar and C. Venkatasubbaramich for

- appellant,

P. V. Rumachandra Raju for respondent.

JunewexT.—The decree-holder applied for execution on the
15th February 1890 of his decree which was more than a year
old. It was nccessary to issue notice under section 248, Civil
Procedure Code of 1882, 'We have now ascertained that no notice
was issued and an order for attachment was made on the 19th
Mareh 1896. The present application for the transmission of the
decree for exeention after substituting the appellant’s name as
transferee on record was made withintwelve years from the date of
the order. The question whether the application is barred depends
upon the meaning to be given to the word “revived’ in article
180, schedule IT of the Limitation Act. In all the cases cited an
order to issue execution affer notice to the judgment-debtor Las
been held to revive a judgment or decrec. But we have not
been reforred to any case in which an order alone without any
notice hgs been held to have that effect. The appellant’s pleader
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argues that the absenca of notice under section 248 of the Code of Erssox, C.J.

Civil Procedure of 1882 has been held tv he only an irregularity
and thongh it may be open to the judgment-debtor to set aside
the order passed without notice in an appropriate procesding it is
not open to him to treat it as a nullity till set aside—seo Mallur-
Jun v. Nevhari(1). This may be so. Dut the question that we
have to consider is what is the meaning of the term “ revived,”” and
when the cases show that it has long been understood to mean an
order after notice we do not think we shall be rarranted in giving
that term a wider meaning. We must therefore uphold the order
of the learned Judge and hold there was no revivor.

Tt was then argued that as there iy an application now pending
to execute the decrce, the question of limitation does not arise.
This question was not raised before the learned Judge, probably
for the reagon that the preseut application was to transmit the
decree for execution and not to continue any execution proceed-
ing already pending. The appellant must be left to make a
fresh application ou Lhat basis and cannot be allowed to raise that
guestion at this stage on this application.

The appeal is dismissed with costs.
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Before Mr. Justice Wallis and Mr. Justice Miller.

NARAYANASWAMI NAIDU GARU, RECEIVER,
NIDADAVOLE ESTATE (PraINTivr), APPELLANT IN APPEAL
Svuir Nos. 191 anp 192 or 1907,

V.

SREE BRAJAH VELLANKI SREENIVASA JAGGANNADHA
RAO BAHADUR, ZAMINDAR GARU (DereENDANT),
RESPONDENT IN BOTH.*
f,und,q-evemze Assesement Act (Madhas), dct I of 1876—Party drivm to sur for
separale registration not entitled to damages for refusal to register — detion

For money had and received—Reguest, when implied.

The alienee of & portion of an estate, who is driven to 2 eivil suit to enforce
separate registry, under Act I of 1876, all the parties to the glienmbion not

(1) (1901) LIL.R., 25 Bom., 337,
# Appeals Nos. 191 and 182 of 1907,
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