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Civil Procedure  Code A c t  X I V  of 1SS2, .9,<. 36G, 371 and, A c t  V  o f 1908, order X X J I  ̂  

Rules 2, 9~  Judg inPnf passi d  after death o f pa rty  not ahstolute n u l l i t y — Such 

judgment not liah le  to coHateral attach h U  vinst be sei aside only ly  proper 
•pvoceddings and iin lsaa so set asiiie bar.-i afretsh su it.

A  decrno was passed in favour of a deceased plaintiff on tlie day of his death, 

wliich occurred before the case "vvas taken up for disposal and hoard. In a suit 

brought by the repvesentative of the plaintiff on the same cause of action and 

for the same relief, it vpas iirf^cd that the decree so passed was a nullity and 

Tihat the subseqnent suit; was maintainable :

H e ld , that the suit was barred. I t  is only when the representative of a 

decoased plaintiff fails to apply within the time allowed by law that a suit abates 

nnder order X X II ,  rnle 3 of A ct V  of 1908 or that the Court could have, passed 

an order nndei- Section SG6 of A c t X IV  of 1882 chat the suit shall abate. A  
decree passed affer deacli is not therefore an absolute nnllifcy.

Tho intention of tho Legislature in enacting section S7l of Act X IV ' c»f 1883 

and ordvr X X If  rule 9 of Act V  of 1908 is clearly that where a suit has abated, 

no fresh suit Bhall bo brou,;^ht on the same cause of action, and that an/ 

remedy which the represeutativo of a deceased plaintiff may have is by 

application to the Oonrt in which tho suit was pending.

A p p e a l  against the decree of 0. V. Kumaraswami Sastri, City 
Civil Judge, Madras, in Original Suit No. 13'i of 1907. Tlie 
facts of this case are sufficientlj set out in tlie judgment;,

T. Ethiraja Mudaliar for appellant.
T, Rangachariar and T. Varadappa Nayihar for respondents. 
JuDGMEET.—rA decree was passed by tlie High. Court on the 

8th September 1891 in favour of the plaintiff in Civil Suit No.

(1) Appeal No. l70 of 1901 (unreported),
=* City Civil Court Appeal No. 2 of 1908r
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Benson, O.J., 186 of 1891, oue Eamatkamali against Appukutti Chetti, tlie 
SixicAEAK- defeaclant in that suit. The present plaintiff, the representatiye 

Eamakkamall now sues the defendant, the widow of Appnkutti 
G-oda Chetti, on the samo cause of action, for the sanie relief, that was

COOPOOEA- ’  ̂ , T .
MiEB therein granted. The plaintifi alleged and proved in the lower 

SooNDAR. Court that Eainakliamall, the plaintiff died in the morning of the 
8th September 1&91 and the suit wa.s taken up, heard and 
disposed of the same day after her death. He alleges that the 
decree is therefore a nullity and not a har to this suit. The 
finding that the plaintiff in the prior suit died before the hearing 
is not contested before us. The question for decision is whether 
the suit is maiiitainahle or not. Under the English Common 
Law tlie death of a plaintiff or a defendant causes an action to 
ahate. After tlic death of either of them, therefore, no judgment 
can be passed, and no execution can issue. Where, however, the 

. death of the party occurred after the hearing of the case, then in 
the Courts of Common Law the judgment was entered as of the 
date when the judgment was reserved on the principle that a 
party ought nob to be prcjuiiiced by the delaj arising from the 
act of the Court. Similarly where a judgment was signed at 
11 the usual hour, and the defendant died at 0-30 the same 
morning the judgment was held regular on the principle that 
judicial proceedings are to bo considered as taking place at the 
earliest period of the daj' on which they are held. Wriijkt v. 
M ilh{l). In Bombay it has been held that this procedure ought 
to be followed and that a decree speaks from the day the judgment 
was xeserved and binds all parties then before the Court and the 
representatives of those dyiug in the interim (sec Narna v. Anant(2) 
and Bamacharya v. AnantacJiarya{^)), and the entry of the date of 
delivery was only treated as an irregularity. Sections 202 and 
205 of the Code of Civil Procedure (Act X IV  of 1882) seem to be 
opposed to this view. But Act V  of 1908 properly enacts that 
the judgment is to bear the date of delivery but effect is to be 
given to it as if  it had been pronounced before the death took 
place (ordej* X X II ,  rule 0).

The Code of Civil Procedure provides that “  the death of a 
plaintiff or defendant shall not cause the suit to abate if the right
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to sue survives,” and it is only when the I’epresentative of a Beis'son, o.J., 
deceased plaintiff fails to apply ’within the time allowed by law sa^karas 
that the suit abates under order X X II ,  rule 2 of Act V  of 1908 or 
that the Court could have passed an order under sectioa 866 of 
Act X IV  of 1 8 8 that the suit shall ahate. The decisions of the 
English Courts which proceed on the ground that the suit has 
abated do not therefore apply in all cases in India.

In  America, the great preponderance of authority is to the 
effect that, where the Courtlhas acquired juiisdiction of the subject 
matter and the persons during the lifetime of a party, a'judgraent 
rendered against him after his death is, although erroneous and 
liable to be set aside, not void nor open to collateral attack. ’̂
“ BJack on Judgments ” , section 200, page 294. And the, case of a 
judgment for a deceased plaintiff, it is said, “  cannot be distin" 
guished in principle from that of a defendant dying while tlie action 
isipending, -where, as already shown (section 200) the great prepon
derance of authority sustains the rule that the judgment is at least 
impervious to collateral attack and must be vacated or reversed by 
proper proceedings.’ ’ Section 204, page 300. To hold that the 
representative of a party is bound by the decision passed after the 
death of the party would probably lead to fraud. I t  would also 
be opposed to the well-established principle that a judgment should 
not be passed aga.inst a person without hearing him or giving him an 
opportunity to be heard. In the cases of ImdadAli v. Jagan Lal{\) 
and Janardkan v. Bamchandra{2), relied upon by the appellant, 
decrees were passed against a person after his death. But the case 
of the representative of a plaintii! suing on the same cause of action 
after having obtained a decree stands on a di:fferent footing.
After the abatement of a suit, it is not open to his representative 
to bring a fresi. suit on the same cause of action. Section 371 
of Act X IV  of 1882 and order X X I I ,  rule 9 of Act V  of 1908.
His only remedy under the same provision of law is to apply for 
an order to set aside the abatement and the abatement shall be set 
aside only if it is proved that he was prevented by any sufficient 
oanse from continuing the suit. The intention of the Legislature 
is clear that no fresh suit on the same cause of action is to be 
permitted, and that any remedy which, the representative of a 
deceased plaintiff may have is by applicationto the Court in which

(1) (1895) LL.E,, 17 AB., 478, (S) (1903) 26 Bom., 317.
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B e n s o n ,  O.J., the suit wag pGnding, This is oonaiatent with the American 
authorities holding- that the validity of such a decree is impervious 
to collateral attack. We are also of opinion that a decree passed 
in favour of a deceased plaintiff is only voidable at his instance 
and not void at any rate when the record does not show the fact 
and time of death. A  revivor at the instance of the plaintifE^s 
representative would ordinarily result only in a needless repetition 
of the proceedings with the same result. I t  might he harassing to 
the defendant. This coneliHion is consistent with the principle 
that a party should not bo allowed to contend that a solemn 
judgment passed by a competent Ooart to which his predecessor in 
title was a party is a nullity and does not bind hife estate. Any 
other view may lead to injustice as it would enable a plaintiff long 
after the date of the decree and after it was barred by limitation 
in the case before us the suit was filed about 16 years after the 
first decree—to come to Court and give evidence about an event 
which,, in practice, it would be dijERcult for the defendant in many 
cases to meet. We are, therefore, inclined to adopt the view 
stated to be generally adopted in the United States of America. 
The provisions of the Indian Codes seem to be in harmony with 
i t ; and we are not deterred from adopting it by considerations 
arising from the theory of the abatement of suit by death of a 
party which influenced the English decisions and we have seen that 
the English Judges a,ttempted to mitigate the severity of this rule 
in various ways.

The suit is, therefore, not maintainable and we dismiss the 
appeal with costs.


