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& Co. in ttis case did not ©"bey the instractions of the settlor, 
they would be guilty of breach of truat and would hare to make 
good any loss that might accrue to the trust from such derilection. 
I f ,  therefore, the settlor chose to make it a term of his settlement 
that the money should be lent to the trustees themselves hoping to 
get a profitable return, then it is the misfortune of the henefioiaries 
if the trustees become bankrupts and they must he content to 
rank as ordinary creditors. I  think the words of Baeon, O.J., 
in re Beale Ex-'jparie Corhridge{l) where he says “ No proof can be 
admitted in respect of a trust which is inconsistent with the 
application of the money which the lender has pointed out ”  are 
applicable to the present case. This appeal should therefore 
be allowed and the application of B. Krishnaswami Naidu and 
others dimissed with costs.

Messrs. Short & B eim — attorneys for appellant.
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APPELLATE CIVIL.

Before S ir  B. 8. Benson, Officiating Chief Justice  ̂ and 
Mr. Justice Sankaran-Ifair.

GAN APATHY MOODELLY amd o t h e e s  (D b i ’e n d a n ts ),  

A ppeuqants,
1909. 

August 27. 
September 2.

MTJNISAWMI MOODELLY (P i a in t u t ), R espondent.*

Contract Act IX  of 1872, s, 25, cl. (3 )—B'ot necessary that the agreement 
should in terms refer to the barred debt.

A  promissory note purported to be eseonted for cash received, but the 
real consideration was proved to be a debt, the recovery of which was barred by 
the Statute of Limitatious :

Held, that the promissory note was a conta’aet enforceable nadei* section
25, danse (3) of the Indian Contract Act,

A  party to a contract may prove that the actual consideration was some
thing diSei’eot from that recited in tha document and effect must be given to 
the real consideration. A  contract falling within soction 25, clause (3) of the 
Indian Contract Act is no exception to this rule. The agreement will be enforced 
i f  the real consicleration is shown to be a barred debt, though no reference is 
made in the dooament to such. debt.

(1) (1876) 4 Cii.D., 246. * City Civil Court Apped Ifo. 2 of 1907,



SSHSOH C J Siiryaprakasa Bao, [(1900) I.L.R., 23 Mad., 94], considered.
AND Vaaudeva V. Ifariisimma, [(1882) LL.R’., o Mad., S at p. 8], referred to.

SiNKABAN- xuniara v. Srinivasa, [(18S8) I.L.R., 11 Mad., 213 at 216], referred to.
AIRj u»

Ganapathy A ppeal against the decree of 0. V. Kumaraswami Sastriar, City
Mcodeilt Judge at Madras, in Original Suit No. 69 of 1906.
Mxjnisawju The facthi for the purpose of this case are fully set out in the
M o o d e il y . .  ̂ ,

jndgment.
T. M. Kri&hnasivaini Ayya for (x. Krishnaswami Ayycir and 

S, Yenugofal ChetU for appellants.
E. V. R. Sarma for respondent.
JuDGMEiST.— The suit is brought to recover the amoant due, 

Es. 582, on two promissorj'- notes executed by the defendant’s 
father and in default of payment for the sale of certain properties, 
the title-deeds whereof were deposited with the plaintiff as 

security by way of equitable mortgage.
The execution of the promissory notes is not denied and the 

finding of the City Civil Judge that the discharge alleged, has not 
been proved, is not disputed before us.

W e agree with the City Civil Judge that the title-deeds were 
deposited with the plaintiff as security. They are produced by 
the plaintiS. The defendant’s explanation that he got them .by 
fraud and in collusion with Varadaraja Mudaliar is not supported 
by reliable evidence. No weight can be attached to the statement 
of Varadaraja Mudaliar that and were never given to him.

It  was then argued before us that as exhibit A , dated the 1st 
December 1904, is admitted to be a renewal of a prior promissory 
note, dated the 1st January 1889, it is not enforceable) as the debt 
had become barred before it was renewed and there is no reference 
in exhibit A  to a barred debt or no promise to pay the debt to bring 
it within the terms of clause (3), section 25 of the Contract Act.

Exhibit A  runs thus: “  On demand I  promise to pay to 
0. Munisawmy Mudaliar or order the sum of Rupees (325) three 
hundred and twenty-five only with interest at 12 per cent, per 
annum for value received in cash/^

The City Civil Judge held that the debt was not barred as the 
whole interest due under the earlier promissory note and a portion 
of the principal has been discharged at the time of exhibit A . 
But there is no evidence that any amount at any time before 
the espiry of the period, of limitation was paid for interest as 
such. Nor does the part payment of the principal appear in the

160 THE w m m  LAW EEPOBTS. [VOL. XXXIII.



Land-writing of tte debtor as required by section 20 of the Bensox, o.j., 
Limitation Act. W e must, therefore, hold that the debt under s^n^Tak- 
the promissory note of 1899 was barred in 1904 afc the time of 
exhibit A. g a n a p a t h y

I t  is then argued as there is no reference in exhibit A  to that 
debt there is no promise to paj a barred ‘ debt ’ under clause (3), 
section 25 of the Contract Act, and therefore there is no considera
tion. There is clearly a reference to a debt contracted b j receipt 
of cash, though it is not stated when it was received. I t  is no 
doubt true that in Appa Eao v. SuryapraJcasa Eao{l), th,e learned 
Judges, whilo deciding that it is unnecessary that a document 
should refer to the fact that the debt is no longer recoverable 
owing to the law of limitation, say that the debt itself which is in 
fact barred must be referred to therein. But these observations 
were unnecessary for the decision.

I t  has been decided by the Madras H igh Court and also by 
the other High Courts that a party to a contract may prove that 
the actual consideration was something different to that recited 
in the document itself, and efiect must be given to the real 
consideration ( Vasudeva v. JVarasamma{2) and Kumara v. 
SrinivamiZ)).

These decisions proceed on the view that the recitals are not
■ in themselves conclusive and do not th.erefore preclude the Courts 

from ascertaining and giving effect to the intention oi the parties.
Section 25 of the Contract Act provides that an agreement made 

without consideration is void unless it is a promise to pay a debt 
of which the creditor might have enforced payment but for the 
law of limitation.

The section indicates what must be deemed to take the place 
of consideration in an ordinary contract. Eull effect is given 
to the words of the section, by taking it to mean that when a man 
promises to pay what in fact is proved to be a debt which is 
barred, that agreement will be enforced. This is consistent with 
the decisions that hold that «3onsideration may be proved when not 
recited in the document or a different consideration may be proved 
from that recited therein. To hold otherwiise would be to conine 
the parties to the recitals in the instrument in cases that are
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(1) (1900) 23 Mad., 94. (2) (1882) 5 Mad., 8 at p. 8.
(3) (1888) 11 Mad,, 213 at p. 315,



Bensok C j  governed by section 25. W e see no warrant in tiiat seotion for 
_ doing BO.

Naib, J. ” "We liold aocorditig'ly that tlie agreement is a contract under

Ĝ NÂ TJiY section 25, clause (3), and dismiss the appeal with, costs.
Moodeilt The plaintiff’s vakil’s fee not included in the decree of the lower 
MtTNisAwiii Court, viz., Es. 29-1-6 will be inserted in the decree. The
ilooBii-w. qI objectionB is allowed without costs.
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'Before Mr. Justice Wallis and Mr. Justice Miller.

19C9. KOTTA. K T J N G H U N N I N A IE  ajsd OTHEii.s (P laintiffs

Se5?mb?r 1, Nos. 2 TO 4), A ppellants,

V.

SU B E A M A N IA N  PATTAB  a n d  o th ek b  (D e i ’e n d a n t s ),

KEePONDEHTe.*

Frincipal md aijent—Agsnt with irrevoccbble authority may he removed for 
viisconduci—Suit, abatement of.

I n  e v o ry  co n tra c t  o f s e rv ic e  th e re  is a n  im p lied  co n d it ion  tK a t i f  tliG se rv ic e s  

b e  n o t fa ith fu lly  p e r fo rm e d , th e  e m p lo y e r  is  e n t it le d  to p u t  an  e n d  to  th e  

con tract j an d  an  ir re v o c a b le  co n tra c t  o f a g e n c y  is iio  e x c e p t io n  to  th is  rn le .

A n  age'flt appo in ted  u n d e r  a n  ir re v o c a b le  c o n tra c t  o f  a g e n c y  m a y  be  

rem o ved  i f  he is gu ilty  o f  m iscon du ct in  th e  p e r fo rm a n c e  o f h is  du ties .

T h e  above  p r in c ip le  w i l l  a p p ly  w h e th e r  the  person  e m p lo y e d  b e  a  s e rv a n t  o r  

agen t o r  a  p e rso n  o c c u p y in g  a  fid u c ia ry  po s ition . A  sn it  b ro u g h t  a g a in s t  such  a n  

agen t fo r  h is re m o v a l an d  fo r  i-e coveriijg  dam ages  fo r  h is  m isc o n d u c t  does  no t  

abate  w t h  th e  d e a th  c f  suoh a gen t .

A p p e a l  against the decree of S. Eaghunathija; Subordinate Judge 
of South Malabar at Palghat, in Original 8u.it No. 81 of 1904.

The first defendant (since deceased) was appointed by the 
plaintiffs and others under a karar to manage their landed properties 
for a fixed term of eighteen years, in consideration of the first de-» 
fondant undertaking to pay off plaintiffs’ debts and making them 
an advance of money. The deed provided that the first defendant 
should recoup himself eueh amounts with interest out of the 
moneys collected by him. The plaintiffs brought a suit to 
remove the first defendant on the ground that they had revoked

 ̂Appeal No. 311 of 1905.


