
Muneo either apply it for the purpose for which it was sent, or else return
i t ” and of North, J., to the same effect in Gibert v. Gonard(l) -»bdok _ . , ,

Sahim, j j .  correctly express the equitable rule as now enforced in Jingland 
Officui. and the rule being' founded on broad considerations of justice 
A ss ign ee  followed by this Court. For these reasons I  hold that
Madras the learned Oomiiiissioner^s order is right in this case and would

V,
OsiENTAt, dismiss the appeal with costs.
As^ranc'e Messrs. King Josselyn— attorneys for appellants.
CoupAHY, Messrs. /S/iort ^  Bewes—attorneya for lespondeut.
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Before M r. Justice Munro and Mr. Justice Ahdur BaJiim.

1909. TH E OEI’IC IA L  ASSIGNEE OF MADRAS AND  AS SUCH TH E 
ABgusfcl7. a s s ig n e e  OE t h e  ESTATE AND EFEEOTS OE MESSRS. 
September AEBUTHNOT & Co. (B e s p o n d e n t ),

iCEISHNASWAMI NAIDU a n d  o t iik b s  (P e t i t io n e k s ) ,
E E S P O K D E tfiS .*

Trustee, fowers oj investment of—hiventment by trustees, who are members of a firm, 
in the firm under the direction of cestui que trust—Jpirm. does not hold the 
money in ajiduciary capacity—Indian Trusts Act, s. 51.

Where the settlor appoints tlie membors of a banking firm as trustees and 
directs? them to invest, the trnst funds with the firm iu deposit account with­
out anf directions which vrould constitute the firm a trustee, such funda are, 
when iavesfced, held by the firm as its own property and the relation between the 
firm on the one hand and the trustees and settlor on the other is merely that of 
debtor and creditor. On the bankruptcy of the firm such amount canwot b© 
recoTared in full, but can only be proved as a debt.

The doctrine embodied in sectiou 51 of the Trusts Act that a trustee cannot 
use trust funds for bis own profit does not apply where the settlor divocts 
such USB.

In re Beale Ex-parte Corhrid<jf, [(1876) 4 Ch.J)., SifiJJ, referred to. '

A p p e a l  from the order and judgment of Sir Arnold White, Chief 
Justice, in the exercise of the juriadictiou of this Court for the 
relief of insolvent debtors at Madras in Petition No. 181 of 1906.

Tlie facts for the purpose of this case are set out in th© 
judgjaent.

(1) 54 L.J.Oh., 439. * Original Side Appeal Ho. S4s of 1908.
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D. M. C. Doicning for appellant.
C. F. Napier for first respondeat.
The Hon. Mr. F, Kriahnasivami Ayyar and 1. V. Eamanuja 

Rau for second and third respondents.
J T7DGMENT (Mdnbo, J .).— Tliis IS au appeal by the Official 

Assignee from an order of the learned Chief -Justice sitting as 
Commissioner in Insolvency.

On the 2nd June 1892, the ex-Eaja of Yenkatagiri executed 
a deed of trust with a view to making provisions for his daughters. 
The trustees appointed were the five persons ■who were at the 
time carrying on business under the style or firm of Arbuthnot & 
Co. 1 he deed provided that the terms “ trustees or trustee ”  should 
be taken to inclnde not only the then members of the firm of Arbuth- 
not & Co. 3 but also the members or member for the time being 
constituting the firm of Arlmthnot & Co. 'i he deed, however, 
went on to say that if a trustee died, or le ft ’ British India 
permanently or ceased to be a member of the firm o£ Arbuthnot 

Co. or desired to be discharged, or refused or became incapable 
to act, then the settlor, or after his death, the sarviving trustees, 
■or continuing trustees, in which class retiring trustees are 
included, might appoint a new trustee in place of the trustee who 
had died, etc. It  is thus clear that, although the settlor was 
desirous that the trustees should, i f  possible, be the persons who 
were for the time being the members of the firm of Arbuthnot & 
Co., it was recognised that it might not always be possible to 
secure vhis, and that eventually all the trustees might be persons 
in no way connected with Arbuthnot & Co. The deed further 
recited that the settlor had paid to the five persons named as 
trustees the sum of Us. 62,957-8-6 to be held by them in trust 
for certain pui'poses, and directed that the trustees should invest 
the amount in their n.ames in deposit with the iirm oi Arbuthnot 
& Co. bearing interest at the rate of fj per cent, per annum and in 
no other mann.er.

Arbuthnot & Co. suspended paym.ent on the 22nd October
1906. A t the date of the insolvency on.ly two persons constituted 
the firm and they were two of the five pars ms named as trustees 
in the deed. In  March 1907, these two persons appointed

■ three other persons as trustees in their place, in accordance with 
the powers given by the deed. The new trustees applied for pay­
ment in full of the truat-monej out of the assets of the insolvents
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and the learned Commissioner granted their application. H& 
was of opinion “  that the members of the firm at the date- 
of the insolvency must be fixed with’ knowledge of the fact that 
the monies held by them in deposit account were monies which 
they as individuals held in trust.”  He further observed “  In  law 
a firm is not recognised as distinct from the members compris- 
ing it. On the facts I  am not prepared to hold that the firm 
as a separate legal entity held the money as bankers for th& 

trustees.”
TSTow, I  think it is clear from the terms of the trust-deed that 

the settlor regarded the body of trustees and the banking firm 
of Arhuthnot & Co. as two distinct and separate entities. A t first 
no doubt the persons named as trustees were the then members’ 
of the firm. But the deed contemplated the possibility that at 
any moment all the members of the firm might cease to be trustees' 
and appoint persons entirely unconnected with the firm as trustees 
in their place, an event which has actually happened, and this 
possibility itself made it necessary to distinguish between the 
body of trustees and the members of the firm. The distinction is 
emphasized by the fact that the settlor thought it necessary to 
direct the trustees to invest the trust-money paid to them with the 
firm of Arbuthnot & Oo. The settlor clearly regarded hi® 
payment to the trustees and their investment with Arl)uthnot & 
Oo. as two distinct transactions just as much as if he had directed 
the investment to be made with a bank with which the trustees 
were in no way connected. It  seems to me, therefore, that 
the simplest way to arrive at a correct conclusion is to regard the 
case from what was clearly the settlor’s point of view. I will 
therefore for the present deal with the case on the assumption 
that the trustees were unconnected with Arbuthnot & Co. 
The trustees were directed by the deed to invest the money 
entrusted to them in a particular way. They did so, and when 
they had done so their only liability under the trust deed was to 
renew the deposit from time to time and apply the interest as 
directed. I f  the investment turned out badly and the money 
invested was lost owing to the failure of the bant, the money 
could not be recovered from the trustees. The only fund from 
which it could be recovered in whole or in part would he the- 
assets of the insolvent bank. W e have then to consider what 
claim the trustees would have upon those assets in  respect of the
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trust-money. Now  all we have in this case is that the money was 
deposited with the bank at interest. The settlor did not stipulate 
that the trustees when investing the money should give any 
direction which would have the effect of causing the bank to hold 
the money as trustees or in any fiduciary capacity. I t  follows that 
the moDey became the money of the bank which it was entitled to 
use as its own, that the relationship between the bank and the 
trustees was merely that of debtor and creditor, and thafc on the 
failure of the hank the trustees would rank with the general body of 
creditors and be entitled to no preference— vide Official Assignee of 
Madras v. Smith{ 1) and my judgment in 0[/lcial Assignee of Madras 
r . Bamachandra Aiyar{2). The mattei is made still clearer by 
the fact that the bank was to pay interest at 5 per cent, per annum on 
the money deposited. This^it would certainly never have ;!greed to 
do unless it was to be allowed to use the money and make as ranch 
profit as it could. Eut if  the bank held the money as trust-money, 
it could not have lawfully used the money for its own benefit. 
Section 51 of the Indian Trusts Act prohibits a trustee from 
dealing with the trust property for his own profit, and it is pointed 
out in Official Assignee of Madras v. on the authority of
two English cases, that i f  a banker were a trustee, he could not use 
the trust property as his own without a breach of trust, and that 
it is an indelible principle of trust property that a trustee can 
never make use of it for his own benefit. On the assumption I  have 
made therefore the application must fail. But the facts that the 
trustees at the time of the insolvency were the persons who were at 
the time partners in Arbuthnot & Co. can make no difference 
in principle. When, as trustees under the deed, they, as directed, 
invested the money in their own firm, their liability in their 
capacity as trustees appointed by the deed was reduced in the same 
manner as if they had not been members of the firm. When the 
money was invested with them as bankers, the same result must, 
there being no reason to the contrary, have followed as would 
have followed had the money been invested with another hank 
with which they had no connection. I  therefore, with great 
respect, am clearly of opinion that the order of the learned Com­
missioner is wrong. I  would set aside his order and dismiss the- 
application with, taxed costs throughout.
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(1) (1909) 32 Mad., 08. (? ) (1910) I.L.R., 33 Mad., 134,
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The appeal is allowed accordingly.
A bcx 'r E a h i m , J .-- I  agree with my learned brother that 

the order of the learned Commissioner in Insolvency;is wrong; 
but. I  think, I  ought to state my reasons for so holding. The 
simple question is whether a sum of money invested in deposit 
account with the banking jSrm of Arbuthnot & Go. by the 
express direction of the settlor as contained in the deed of 
settlement itself can be recovered or whether the trustees of 
the settlement have only a right of proof against the general 
assets of the bank like any other creditors. I t  seems to me all 
the subtle diecussiou as to whether Arbuthnot & Co. as a bank­
ing firm should be treated as a distinct legal entity from the 
partners of that bank who were appointed first trustees of the 
settlement is altogether beside the question in the present enquiry. 
Such discussion may be relevant when the question is whether a 
trading firm is to be fixed with notice of a trust as, for instance, 
when one member of a firm who is a trustee of a settlement has 
contrary to, or in breach of, the terms of the fcrustiused trust-money 
in the business of the firm. Here there is no dispute as to the 
knowledge of Arbuthnot & Co. that the Es. 62,967 was trust- 
money, sbut does such knowledge of Arbuthnot & Go, make 
a,ny difierence in determining the question whether the money 
formed part of the general assets of the bank, when the settlor 
himself directed the money to be invested in deposit account with 
Arbuthnot & Co.’s bank, the bank agreeing to pay 5 per cent, 
on the amount as interest ? It  seems to me, with the utmost 
deference, that the learned Commissioner in thinking that it does, 

has failed altogether to give effect to the directions of the settlor. 
The effect of those directions clearly is that Arbuthnot & Co. 
who, I  shall take it were also trustees, weie authorized to use the 
money as their own and to that extent they became debtors to 
the beneficiaries or the trustees whoever they may be at the time., 
I f  Arbuthnot & Co. were not so authorized, the Official Assignee 
would have been liable to make good the amount as I  have already 
pointed out in my judgments m ihe previous cam, Mr. Napier, 
who appeared to support the learned Commissioner’s order, has 
•dwelt a great deal on the general duties of trustees as to invest­
ing trust-monies, and so forth ; but the obvious answer to all such 
arguments is that the first and foremost duty of a trustee is to 
oairy out the directions of the creator of the trust. I f  Arbuthnot
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& Co. in ttis case did not ©"bey the instractions of the settlor, 
they would be guilty of breach of truat and would hare to make 
good any loss that might accrue to the trust from such derilection. 
I f ,  therefore, the settlor chose to make it a term of his settlement 
that the money should be lent to the trustees themselves hoping to 
get a profitable return, then it is the misfortune of the henefioiaries 
if the trustees become bankrupts and they must he content to 
rank as ordinary creditors. I  think the words of Baeon, O.J., 
in re Beale Ex-'jparie Corhridge{l) where he says “ No proof can be 
admitted in respect of a trust which is inconsistent with the 
application of the money which the lender has pointed out ”  are 
applicable to the present case. This appeal should therefore 
be allowed and the application of B. Krishnaswami Naidu and 
others dimissed with costs.

Messrs. Short & B eim — attorneys for appellant.
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APPELLATE CIVIL.

Before S ir  B. 8. Benson, Officiating Chief Justice  ̂ and 
Mr. Justice Sankaran-Ifair.

GAN APATHY MOODELLY amd o t h e e s  (D b i ’e n d a n ts ),  

A ppeuqants,
1909. 

August 27. 
September 2.

MTJNISAWMI MOODELLY (P i a in t u t ), R espondent.*

Contract Act IX  of 1872, s, 25, cl. (3 )—B'ot necessary that the agreement 
should in terms refer to the barred debt.

A  promissory note purported to be eseonted for cash received, but the 
real consideration was proved to be a debt, the recovery of which was barred by 
the Statute of Limitatious :

Held, that the promissory note was a conta’aet enforceable nadei* section
25, danse (3) of the Indian Contract Act,

A  party to a contract may prove that the actual consideration was some­
thing diSei’eot from that recited in tha document and effect must be given to 
the real consideration. A  contract falling within soction 25, clause (3) of the 
Indian Contract Act is no exception to this rule. The agreement will be enforced 
i f  the real consicleration is shown to be a barred debt, though no reference is 
made in the dooament to such. debt.

(1) (1876) 4 Cii.D., 246. * City Civil Court Apped Ifo. 2 of 1907,


