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Munso Baghwathdas{l) “  a math, like an. idol, is in Hindu Law a
abdue jiidicial person capable of acquiring, holding and -vindicating

Eahim, JJ. i^gal riglitsj tliougJa of necessity it can only act in relation to 

Kauappan; tiiose rights througb. the medium of some human agency. When 
Seevaikaean property is Tested in the math, then litigation in respect of 

it has ordinarily to he eondncted by, and in the name of, the 
manager, not because the legal property is in the manager, but 
becauise it is the established practice that the suit wonld be bronght 
m that form (see Maharanee Shihessouree Debia y. Mothooranath 
Acharjo(2), Jiiggodumba Dome v. Puddomoney Dossee(H)  ̂ Bupa 
Jagshet v. Krishnobji Govind{4), Manohar v. Lakhmiramih) and 
Kondo V. Babaji{Q)). But a person in whose name a suit is thus 
brought has in relation to that suit a distinct capacity; he is 
therein a stranger to himself in his personal and private capacity 
in a Court of law.”  As has already been sbown the decree in the 
present case is not against the estate but against the legal represen
tative. This appeal fails and is dismissed with costs.

xlPPELLATB Q lV lh .

Before Mr. Justice Benson and Mr. Justice Miller.

1909. 
March 31.

YYTHINADA A IYA R  (F irst Dei’kndanx—R bspondent'', 
Appellant,

V Y T H IN A D A  A IY A E  alias N A B A Y A N A P P A  A IY A B ,
INSANE EEPRESENTBD BY M. R, SrINIVASA A iYAR , NEXT TEIEND 

(P liA IN T O T — PitTITIONEE), EeSPONDENT.*

Compromise after decree, execution of—Adjustment of meane ‘profits after decree 
enforceable bp execuiion'— When decree lecomes incapable of eisecution.

W here, in a suit for land and mesne profits, the decree leaves the amount 
of mesne profits tindetermined, the suit to that extent remains undisposed of 
and it ia open to the parties to adjust that portion of the suit by a lawful 
conipi’omise; and a decree made in accordance with the ierma of such com* 
piomiseoan be enforced by exeoutioTi,

(1 )  (1904) 28 Bom., 215 at p. 223. (2) (1869) 13 M.LA.j 2*70 at p. 274,
(3) (1875) 15 Beng. L.R., SI-8 at p. 830. (4) (1885)IX'.R., 9 Bom., 169.

 ̂ (S) (1888) 12 Bom.. 247. * (6) (1881) P j . ,  337.
*  Oiyii MisceHaneouB Second Appeal No. 39 of 19Q§.



W iiere  saolx coraprotQisa provides that the am onnt o f mesne profits r&iiSt B e x ^ox

be recovered by execution first against certain iaiicl. execution cfinnot he takeu -iKit
against the person of the judgiaent-debtor, merely becatise the land is liot JJ.
immediaiely available for sale in execBtion. It. mast be silo's™ tiiat- the obsta- 
cle is one which cannot be removed. A iyab

A ppeal against the decree of F. D. P. Oldfield; District Judge of Vyhhisada 
T aniore, in Appeal Suit Ko. 83 of 1908, presented against tlie 
order of G. S. Veiikataramana Eau, District Miiusif of Mannar- 
gudi, in E.P. No. 4 E.P.E. 467 of 1907 in Original Suit No.
36 of 1900.

In a suit for partition by the plaintiff a decree was passed 
awarding his share in the family properties and mesne profits 
from date of suit to be determined in execution. On a petition 
being presented for ascertaining the amouiit of mesne profits, the 
parties entered into a compromise b j  which the amount of 
mesne profits was fixed and it was provided that the amount 
should be recovered by execation first against certain land. The 
plaintiff in exe cution attached such land but the attachment was 
raised in a claim petition by a third party. Plaintiff thereupon 

. applied for execution against the person of the first defendant.
The District Munsif dismissed the application'.

On appeal, the District J iidge reversed the order and allowed 
execution. *

Defendant appealed to the High Court.
The Hon. the Advocate-General for appellant.
T. R. Yenlzatrama Sasiri and V. Purmhothma Aiyar for 

respondent.
J u d gm en t.— W e are unable to accede to the contention that 

it was beyond the power of the Court to execute as a part of the 
decree the agreement of the parties that the mesne profits should 
be recoverable by execution first against the land described as the 
third sethi land.

The amount of mesne profits was left undetermined by the 
decree and to that extent the suit remained undisposed of. In 
efieet there still remained one issue for disposal, and it was open 
to the parties to adjust that part of ’the suit by a lawful compro
mise, The oases to which the Advocate-General drew oar 
attention support this view of the Jtmtiei, (Badha Frmad Bingh v.
Lai Sakah Eai( )̂  ̂ Vmarfm MJimy, Be0mn{2)
- . ' ..........  . ' ' .....  ̂ ............ ......... . .................-

(1) .(1891) 13 ilL *  SSat p.65.: . (2) (1&03) All,,
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BaNsoN and Inando Kishore Baas BahsM v. Anando Kishore Bose[l)). TJa@ 

Millek JJ *̂ 6cree made in terms of tkis eomprooaise can be executed. ~W& 

— - ' do not agree mth tlie District Judge that it  has become impos-
sible to fulfil the contract. No doubt there is an obstacle which 

Vythin-'.da P^Bvents the immediate execution of the decree by sale of the 
A k a b .  land, but, until it is shown that that obstacle cannot be removed, 

the execution cannot be said to have become impossible. In  deed 
it was not contended before us that the contract is impossible of 
fulfilment but that we ought to construe the agreement as contain
ing a condition that if the land is not immediately available for 
execution the plaintiff is entitled to proceed with his other 
remedies. We are unable to read this condition into the razinama.

The application for execution against the person of the first 
defendant was therefore in our opinion premature and we allow 
the appeal with costs here and in the lower Appellate Court and 
restore the District Munsif’s order dismissing th© petition,
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APPELLATE CIVIL.

Before Mr. Justice Benson ctiid Mr. Justtce Addur Rakim, 

ENDOOEI 'VENK'ATAEAMANIAH (D^yjsNDAifT-JunGMBKT-
September 1. X>EBT0B), A ppEIXANT,

V E N K a T A O H A IN U L IT  ajjd anothee  (T ranss’breb D eorbb-

HOIiDER A N D  P L A IN T rE T ), R lS P O H D E N T S .*

Civil Proce^we Qode—A c tX iV  o/1882, s. 232— Transfer of portion of decree 

valid—Decree for maintenance, aasignahiliiy of.

Tlie transferee of a portion of a decree is a transferee of the decree withia 
ilk© meaning of section 232 of the Code of Civil Procedure of 1882.

The transfer of a decree for maintenanoe to the extent of the arrears, that 
had accrued due up to the date of transfer, is -valid aud may he recognised by 
the Oourfc if  the judg’men.t-dehfcor ■will not he prejudiced by such, reoogaition.

A p p e a l  against the order of A, L . Hannay, District Jndge of 
Tizagapatam, in Appeal Suit No. 30 of 1908, presented agaijtist 
the order of T. N . Lakshmana Row, District Mtmsif of

(1) (1887) I.L.E., 14) Oalo., 50 at p. 5S,
* Oiyil Miscellaneous Second Appeal Mo. 8̂  of 1908.


