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APPELLATE OEIMINAL— FULL BBKOH.

Before Sir Ralph Silhry Bmson  ̂ Officiating Chief Jmiice, Mr. 
Justice Miller, Ulr. Justice Mimro, Mr. Justice Sankaran- 

Nair and Mr. Justice Ahdur 'Rahim.

OXTUPUBA NARAYANAN SOMAYAJIP^D, Petitioi^er in
July 16.

Augustas, Oeiminai Ebvisioh- Oasb N o. 567 o i’ 1908,

CHITEAM NAMBUDIEI, Petttionee in Obiminal Revision  

C ase  No. 568 o f 1908,

TIRU M I.'TAKO TT PISH AE A  I’H E A O H A YA  PISHAREUDT, 
Petition BE in Criminal Ekyision Case N o. 67 op 1909

EMPEEOE, R espon den t.^ '

Criminal Procedure Code, Act V nf 1898, ss. 4S9, 47G, 200— Pou’er of Iliffh Court to 
interfere under s. 439 with proceedintjit of Subordinate Criminal Gouris under

The High Court has power lander sectiou '139 of the Crxrainal Procedure Code 
ta’ infcerfere on grounds other than w ant of jnrlsdiction, when a Criminal- Gonrfc 
has taken action unclor section 47(5, Criminal Prorodure Code.

The words “ as if upon complaint made aud recorded uuder seotioii 200 ”  
introduced in the Codo of 1898 '̂vero not intended to effect any change in the 
revisional power of the High Court.

Branholi Athan V. Kit^g-IImperor, [(1903) T.L.E,., 26 Mad., 98], overruled.

P etitio ns , under sections 435 and 439 of the Code of Criminal 
Procedure, praying the Higli Court to revise the order of B. H . 
Ellis, Special Assistant First-class Magistrate of Malappuram, in 
Calendar Case No. 85 of 1908 in so far as it directs the prosecution 
of the fifth, sixth and third prosecution witnesses for offenceB 
under section  ̂2 1 1 , 109 and 193 of the Indian Penal Code.

These oases first came on for hearing before Miinro and 
Abdur Ealiim, JJ., "when the Court made the following Order of 
Eeference to the Full Bench : —

O r d e r  o f  Eei-euence to F u l l  Bench (M x in r o , J.).—-These 
are applications to revise the orders of the Special Assistant 
Magistrate of M^alappuram directing under section 476, Criminal 
Procedure Code, the prosecution of the petitioners for certain

^ Criminal Eerision Cases ITos. S67, 568 of 1908 and 67 of 1909.



offences. The preliminarF ol>jeetion is taken that the Magis- Benson-, j.j,, 
tirate’s orders arc not open to revision by this Court. Mcseo,’

In ErmhoU A than v. King-'Emp&ro-t\I ) the Full Bench answered 
in the negative the question Vnether the High Court as a Court ^
of Eevisionj has power, under section 439 of the Code of Oriminal kahim, jj.  
Procedure, 1898  ̂ to interfere when a Court has taken action under So.yITwipad 
section 476 of the Code of Criminal Procedure.”  The ground of 
the decision was that when action is taken under section 476, such 
action is not to be regarded as an order but as the lodging of a 
complaint. This view has not been accepted by any of the other 
H igh Courts, and in Aiyakcmnu Pilla i v. Emperor{2) the Full Bench 
treated the proceedings of the Court taking action uader section 
476 as an order liable, if made without jurisdiction, to be revised 
by the High Court. As doubt is thus cast upon the correctne-ss 
of the decision in Emnholi Athan v. King-'Emperor{ 1) we refer to the 
Full Bench the question “ whether the High Court, as a ('ourt of 
Eevision, has power under section 439, Criminal Procedure Code, 
to interfere, on grounds other than want of jurisdiction, when a 
Criminal Court has taken action under section 476 of the Criminal 
Procedure Code ? ”

Abdtjr E a h im , J.— I agree that the Full Bench ruling in 
'Eranholi AiJian v. IBng-Enipnror{\)^ (Sir Arnold White, C.J.,
Benson and Moore JJ.) laying down that a Magistrate’s action 
under section 476, Criminal Procedure Code, canuot be revised 
under section 489, Criminal Procedure Code, because such action 
is not to be regarded as an order but as the lodging of a com
plaint ought to- be reconsidered, because the priBoiple of this 
decision, it seems to me, has been clearly departed from in 
Suryanarai  ̂ana Row and Balaramoyya v. JJmperor(3  ̂ (Subrah- 
mania Ayyar, Offg. C.J., and Boddam, J.), Bcthimadulla Sahib r. 
Emperor{4) (Sir Arnold White, C.J., Wallis and Miller, JJ.) and 
Aiyahannu Filia l v. Emperor{2) , (Sir Arnold White, C.J., Wallis,
Miller, Sankaran-Nair and Piuhey, JJ.), for in all these cases the 
action taken under section 476, Oriminal Procedure Code., was 
treated as an order liable under certain circumstances t-o be revised 

. by the H igh  Court. N"o doabt in those oases the proceedings 
of the lower Court under section 47t5, Criminal Procedure Code,
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BsNsoN, O.J., were held to be subject to revisioa on the ground that such pro- 
?SnS ’ ceedings wei’e had with'out jurisdiction but it strikes me that the 

Sankaeak- action of a Criminal or a Civil Ooui'i under section 476, Criminal 
a n d  Procedure Code, could hardly be said to be without jurisdiction i f  

Samj7 j j .  -was merely a complaint and not a judicial order or proceeding. 
----  Further, though no doubt the High Court can quash or set aside

SoiUTAJIPAD ^  ® n - 1
 ̂ proceedings taken upon a oomplaintj or the Court to •which a com- 

Eiieperoe. plaint is made may refuse to take action upon it, how can the H igh 
Court revise the complaint itself and quash it or set it aside ? I  
think therefore that in the decisions referred to the view enunciated 
in Wanholi A t It an v. King-Emperor{l) has not found acceptance. 
Under the old Criminal Procedure Code a Full Bench of this Court 
had held (see Queen-Empress v. Srinimsalu Naidn{2)) that the High 
Court acting under section 439, Criminal Procedure Code, has the 
power to revise an order passed under section 476, Criminal Proce- 
dure Code, and in two cases reported in Allahabad W eekly Notes of
1908, pages 2 2  and 27, the learned Judges of the Allahabad H igh 
Court have decided that such power is retained under the present 
Criminal Procedure Code. In  .EranhoU Aihan y . King-Emperor(1)^ 
however, it is laid down that the legislature has now altered the 
law on the point by laying down in sub-section (2) of section 476, 
Criminal Procedure Code, that “ such Magistrate shall thereupon 
proceed according to law and as i f  upon complaint made and 
recorded under section 2 0 0  . . . But as it appears to me
that the correctness of this ruling requires to be re-considered having 
regard to a number of later decisions of this Court especially the 
Full Bench case of Aiyakanm P illa i v. JEmperor(B) proceeding upon 
a different view of the scope of section 476, Criminal Procedure 
Code, as amended, I  venture with the greatest deference to suggest 
that the use of the words in italics does not show that the legisla
ture intended thereby that the action of a Court under section 
476, Criminal Procedure Code, should be regarded only in the light 
of a complaint and not as an order within the meaning of section 
439, Criminal Procedure Code, but that all that was intended by 
those words was to indicate to the Magistrate to whom the 
proceedings have been forwarded, under section 476, Criminal Pro
cedure- Code, the procedure he has to adopt in dealing with the
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case. And besides, upon principle, jurisdiction expressly conferred Bkn®on, C.J.,
can only be withdrawn by express words or if by words of impii-
cation when the inference is irresiatible. Saskaras-

Ihese cases again came on for hearing in due course before the ant» 

I ’ull Bench constituted as aboye.
Dr. S. Siraminadhan, J. L . Bosario and S. liangmatha Ayyar 

for petitioners in Criminal Eevision Case Nos. 507 and 568 of 
1908 and 67 of 1909. Esperoe.

The Public Prosecutor, conira in all the cases. The Court 
expressed the following

Op in io n .— "We think that the answer to the question referred 

for our decision must he in the afiirmative.
In  the case of Queen-Empress v, Srinivamlu Ncddu (1) it was hold 

by a Full Bench of this Court that, where action was taken by a 
Magistrate under section 476 of the Code of 1882, such action was 
to be regarded not merely as the lodging of a complaint by the 
Magistrate but was a proceeding which was tantamount to an 
'■ Order of the Court and was therefore subject to revision by the 
High Court under section 439 of the Code.

The decision of this Court in the case of Eranholi A thm  v. King- 
Emporori^) proceeded on the ground that the legislature in 1898 by 
the addition of the words “  and as if  upon complaint made and re
corded under section 200 ”  in sub-section (2) of section 476 intended 
to make it clear that  ̂when action is taken under sub-section ( 1 ) 
such action is not to he regarded as an order bat merely as the 
lodging of a complaint.

W e think that this view is erroneous, Tho addition in sub
section (2 ) appears to have been introduced in order to give 
legislative effect to the decision of the Full Bench of the Allaha
bad H igh Court in Ishri Prasad v. Sham Lal(S) and in order to 
remove the doubts which previously existed as to whether an order 
under section 476 could be treated as a complaint within the 
meaning of sections 190 and 195 (c), Criminal Procedure Code, 
and also as to whether the Magistrate to whom the ease was sent 
was bound under section 2 0 0  to examine the complainant, i.e., the 
presiding offiLcer of the Court upon oath.
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The words “ as if upon complaint made and recorded under 
Abottb gectiou 200 introduced in the Code of 1898 g’ave effect to this

liA U U f, JJ.

B e n s o n , O.J.. The Allahabad High Court in the case referred to held that
Miliee, o ^  of the Court “ was a suiRcient complaint within the
M d n e o ,

Sankaran- meaning of soction 195/^
The words as if uf 

section 2 0 0  introducec
view, and at the same time section 2 0 0  was amended by having 

omaiajipad subject to the provisions of section 476 ”  prefixed to it.

Empebor: effect of the two amendments was that the order of the Court

under sub-section ( 1 ) was to be regarded as a complaint and was 
"to be treated as having been recorded under section 200. (See the 
judgment of Barierji, J., in re Bhup K m w ar[l).)

This being, as we think, the correct view to take of the addition 
made in the Code of 1898, there is no reason to attribute to the 
legislature any intontion to alter the previously existing law as 
to the re visional powers of the High Court. I f  such an intention 
existed, we think that so important a change would have been 
effected directly by including orders under section 476 among the 
orders which are declared by section 435 (3) not to be proceedings 
within the meaning of that section and, therefore, not subject to 
revision hy the High Court, or by some other express words. We 
may add that the amendmont made in 1898 to section 537 to the 
effect that no order of a competent Court shall be altered on. 
appeal or revision on account of any irregulunty in proceedings 
tahen under section 476 unless it hasj in fact, occasioned a failure 
of justice, implies that i f  it has, in fact, occasioned such failure it 
is subject to appeal or revision.

For these reasons our answer to the reference made to us is 
that the High Court, as a Court of Revision, has power under 
seotion 439, Criminal Procedure Code, to interfei o, on grounds 
other than want of jurisdiction, when a Criminal Court has taken 
action under section 476, Criminal Procedure Code,

(1) (1904) I.L.E., 26 A ll, 249 at p. 262.
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