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Before M r. Justice P i'insep and M r. Justice O 'K inealy.

GOLAM ABED ( D e p e n d a n t )  v . TOOLSEEEAM BEEA ( P i a i u t i f f . ) "

Absconding o f Accused— Attachment by Magistrate—JHwecution o f Decree~
— Sale in Execution o f  Decree—Sale by Magistrate— Code o f  Criminal
Procedure, (Act X . o f 1872), ss. 112, 173.
A , having been accused of an offence under the Indian Penal Code, 

absconded, and his property was on the 7th of August 1878 attached by 
the Magistrate under s. 172 of the Code of Criminal Procedure, Aot 
X  of 1872. While tho property was so under attachment, it was attached 
by B  in execution of a money-decree against A , and sold on the 25th of 
January 1879, B  being tho pui'obasor. On the 21st of April 1880, the Ma
gistrate sold the property to O. It did not appear whether the time fixed 
by the Magistrate's proclamation for A ’s appearance bad expired at the date 
of the sale to B .
. Held, in a suit for possession by B  against O, that the title obtained by O 
under the Magistrate’s sale was superior to the title (if any) obtained by B  
at the sale in execution of the money-decree.

Semble, that after the date of the attachment by the Magistrate under 
s. 172 of. the Code of Criminal Procedure and during its continuance, no 
title could be conferred by an attachment aud sale subsequently made ia 
execution of a money-decree.

T his was a suit for possession o f  certain plots o f land. The 
judgment appealed from was as follows :—

It appears that the property in dispute belonged to two brothers, Boido- 
nath and ILisinath, who had equal shares iu it. Boidonath, who was accus
ed of au offenca under the Penal Code, absconded, and the property ia 
dispute was attached by the Magistrate on the 11th of August 1878, under 
s. 172 of the Civil Procedure Code. During the subsistence of this 
attachment the plaintiff (respondent) attached the property for debts duê  
from both Boidonath and Kasinatb, and sold and purchased it himself on 
the 15th of January 1879. The Magistrate then subsequently sold the 
right, title and interest of Boidonath (whioh was only a moiety share), and 
the appellant (Sheik Golam Abed) purchased it on the 21st of April 1880. 
The question is whether the plaintiffs purchase of Boidonath's share can.be 
held good after the attachment made by the Magistrate under s. 173
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1883 of the Criminal Procedure Code. It waa contended that after attachment
------------ -—■ by the Magistrate the property should be considered to have been at tho
G o la m  A b e d  di3pogal o f  t]l0  G o v e rn m e n t , nnd, therefore, the plaintiff had no right to 
T o o l s b e h a m  attach and sell it ia execution of his deoree. Heading s. 172, it appears 

Wejia- to mB that tbe property whioh was attached wns not to be considered 
at the disposal of Government as soon »s it was attached, but when 
the time specified in the proclamation for tho absent person to appeal* 
expired.

In this ease it does not appear whether the time fixed for Boidonath s 
appearance expired before or after the plaintiflTs sale, and, therefore) X cannot 
say tliafc tha property was at the disposal of Government at the time when 
the plaintiff purchased it. The defendant ought to hiive shewn that a pro
clamation was issued before the plaintiff's purchase, and that tho time spe
cified in it for BoidonatU’s appearance expired before the p la in tiff’s purchase. 
I think, therefore there is no ground for interfering with the lower Court’s 
judgment, and therefore it is dismissed with costs.

The defendant appealed to the High Court oil the grounds (1), 
that nothing passed to tbe plaintiff at liis sale; (&), that the 
defendant was entitled to priority over the plaintiff; (3), that the 
lower Court misconstrued s. 172; (4), tlmt the lower Court was 
wrong iu holding that the defendant was bound to allow that a 
proclamation hud issued before the plaintiff’s purchase.

Moonsbi Serajul Islam for the appellant.

No one appeared for tlie respondent.

The judgment o f  the Court ( P b in s b p  and O’Kineai/f, JJ.) was 
delivered by

P bin sep, J.— Tlie property, which is the subject of the present 
appeal, was attached by the Magistrate under s. 172 of the Code 
of Criminal Procedure (Aot X  of 1872), ia consequence o f the 
proprietor Boidonath Dutt absconding when accused of commit' 
ting a criminal offence. The dato of the attachment is stated 
to be the 7th of August 1878. Subsequently a third person, 
who held a decree against Boidonath Dutt, proceeded to execute 
it, and attached tlie same property, which was sold to the. plaintiff 
on the 15th of January 1871). Notwithstanding these proceedings 
the attachment) under the order of tho Magistrate still continued, 
audit appears that, as JBoidouath Dutt did not appear within the 
period specified in the proclamation issued under s. 171, the pro-
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perty at once became (to use the terras o f s. 172) <{ at tbe dis- 1883
poaal of Government.”  We understand by this expression tlmt g o l a m  A b e d

it came under tha absolute control of Government to dispose o f j  t o o ls t s e b a m  

or deal with it, in whatever manuer might seem most appropriate B e k  a . 

aud convenient. In April 1880, the Magistrate at a public sale 
sold the rights of Government to the defendant. We have there
fore in the present suit to determine which o f these sales con
ferred the title to this property.

The Subordinate Judge has given the plaintiff a deoree as 
against the defeudant, because in his opinion tlie defendant ought 
to have shown that the proclamation had issued before the plain
tiffs purchase, and that the time specified in it for Boidoimth's
appearance expired before the plaintiff’s purchase.

These reasons appear to us to be altogether unsound, for the 
Subordinate Judge should have presumed in accordance with 
s. .114 [e) of the Evidence Act that the judicial acts of the 
Magistrate were regularly performed, that is to say that, unless 
the contrary was shown, the proclamation nnder s. 171 had been 
properly issued ; that Boidonath did not appear within the time 
specified in the proclamation; and that tlie property having be
come at the disposal of Government, tlie Magistrate transferred 
it to the defendant. As regards tlie title of the defeudant it 
appears to ns that, bo  long a3 tlie attachment by the Magistrate 
continued, no title could be conferred by any attachment subse
quently made. Section 11% provides that if the person to whom 
the property belongs does not appear within the specified period, 
his property (not his right, title and interest) shall be at the dis
posal of Government, aud from the terms of s. 173 it would 
appear that if the property has been sold, although the person 
to wlioin it belonged might be able to show to the satisfaction of 
tbe Magistrate that he was not at fault, and therefore not pro
perly responsible for the sale, even then the sale is not to be set 
aside, and the property restored, but the proceeds of the sale are 
to be nude over to the proprietor.

Under these circumstances the suit must be dismissed, the 
orders of the Courts below being set asftte with costa.in all the 
Courts.

Appeal allowed.


