
726 t h e  INDIAN LAW REPORTS. [VOL. :^XXV,

E A M !-A T  
& Co.

V.
T h e

Ot’Picui^
A s s i g s e k

OP
M a d r a s .

M t j n r o  a n d  authority for -the propcsition that when there has been a demand 
jiAnmJS. or a special agreement of the nature proved in this case it 

should be immediately carried out or otherwise any payment 
though made in pursuance of it must be deemed to be 
“ voluntary.” The proposition seems to me untenable. The 
cases, where a creditor gives time to the debtor to pay, havê  
in my opinion, no application to the facts of this case. 
Arbuthnot & Co. in view of the resolution of the 31st Julyr
might well have regarded themselves as legally bound, and in 
fact they were so bound, to make the payment which they did 
actually make. That would be sufficient to take the case out of 
the rule relating to voluntary paymt-nts. (See In re Craiv- 
ford (1).)

I am therefore of opinion that looking at the case from any 
point of view, the claim of the plaintifPs must be allowed.

As regards the technical objection regarding the form of the 
suit, it is enough for me to say that I agree witli my learned 
brother that there is no substance ih those objections and such 
objections should not have been raised at the last stage of thd 
suit.
■ The appeal will therefore be allowed and the plaintiffs will 

have a decree as prayed for with costs of this appeal and before 
the learned Judge of the court below.

3£essrs. David and Brighttvell, Solicitors for appellants. 
Messrs. Short and Beives, Solicitors for respondent.

APPELLATE CIVIL.

19] I. 
April ]2.

Be>"pre Hr. Justice Ayling.
K A .M A IY A K  ASD ANOTr.EU (l̂ LAlNTliaf.s), rJiTITJOXEB.^, 

p .  s .  S A ^ 'IIN A T H A  A Y Y A H  ,a s d  'rnuRE o t h e b s  ( D u f s v d a n t s ) ,

Re3i>on;dicm'''s.®̂'’

Trespass, suH f o r  damagei^ f o r — P rov h icia l Small . Cause Courts A c t  

{ I X  o f  1887), art. 31, svh. I I — Jurhdiction u n ler .

Wiiere. the plaint filleged tliat the defendants bad trespassed upon plfijntiffi’ti lancE 
and recaoved liis crop and assessed damages at tlie profit ihus wrongfully obtained
l)y defendants : Held, tliat the_ suit was one for damages for a single act of 
trespass and not exempted from.* the iurisdietion of the Provincial Small Causa

(1) (1874), 9Ch. App., 752.

=*' Ciril Revision Petition 483 of 1910.
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Courts by article 31, schedule I I  of tlie Provincial Small Cause Courts A.cfc (I2C of ATliiNGj J.

E a s i a i t A BAnnamalai y. Siihramanyan [(1892) I.L.R., 15 7*13(1., 298], followed.
Yenkoha Uao v. Muthu Ai>/ar [(1908) 18 88] dissented from.

Petition under section 25 of the Provincial Small Cause 
Courts Act (IX. of 1887) praying the High Court to revise the 
order of the Subordinate Jndge of Maya-varam, dated 16tk 
February, 1910, in Small Cause Suit No. 2070 of 1909.

An act of trespass was committed upon certain lands belong­
ing to the plaintiff and the crops were taken away. Plaintiff 
sued for the profits realised from the sale of the crops. The 
]\Iansif held that the suifc was one for the profits of immoveable 
property belonging to the-plaintiff which had been wrongfally 
received by the defendant within the meaning of article 31 of 
schedule II of the Provincial Small Cause Courts Act (IX of 
1887) and was as sacli, exempted from the jurisdiction of a 
Small Cause Court.

8avarimuthii Aithurusu Rowthar (1) referred to.
T. B. Venkata llama Sastri for petitioner.

T. V. Muthukrishna for the Hon.Mr T. V. Seshagiri
Ayyar for respondents.

Judgm ent.—The only point for decision is whether the suit 
is exempted from the jarisdiction of a Small Cause Court by 
reason of article 31 of schedule II of Act IX of 1887.

Prom the plaint it seems to me that the suit mast be regard­
ed as one for damages for a single act of trespass, the said 
damages, being measured by the landholder’s share of the 
standing crop to which the plaintiffs were entitled and winch 
the defendants carried away. It is not denied that the plain­
tiffs were in possession (under a razuiama decree) prior to the 
trespass and there is no allegation that the defendants remained 
in possession at the time of suit.

On this view I consider the case to be similar to that dealt 
with in Annamalai v. Subramamjan (2) and the salt to be 
cognisable by a Small Cause Court. I do not find anything in 
Savarimuthu v. Aithurusu. Roivthar (1; incompatible with this.
The first respondent’s valdl refers me to the case of Venkoha,
Rao V. Mutlni (B). I do not see how that case can be

(1) (1902J I.LR., 25 Mad., 103. (2) (1892) I.L.E., 1.5 itad., 298.
(3) (1908) 18 M.LJ.,88.
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AYiiiNS,-T. disting uislied from the present one; but with great respect to 
ramaTtah the learned Judge who decided it, I think the decision of a 

SAAfiNATHA divisional Bench in Annamalai v. Suhranianyan (1) jnnst be 
ATYAR. followed in preference. The latter is moreover in accordance 

with my own view of the true meaning of ai’ticle 31. {Damodar 
Gr02}cil Di/cshi t v. Chintaman Balhrishna ICarve (2) has no 
bearing on the present question.

The Subordinate Judge will be directed to receive the plaint 
on the Soaall Cause side and dispose of it according to law. 
The costs’ wilt abide the resalt.

ORIGINAL CIVIL.

Before M)\ Justice Benson and Mr. Justice Siindarct Ayynr.

1911. A. EANGA^TAIKI AMMA (P l aim tifi?),
April

1 1 ,1 2  and 19. v.

A. RAMANUJA AlYANGAE a n d  f i v e  o t h e r s  

(DeK’UNUANTS)."'''

H in iu  L a w — M arriage o f  a daughtei' o f  deeaased Hindu mii/ he jyp.rfonned  
by his widoio— Reasotiahle m arriage expenses recov^rahle f r o m  jo in t '  

fa in ily  p rop erty .

The widow of a deceised mombar of aa undivided Hinda family is encitlcd to 
perform tks marriage of a daagliter of the deceased even when the father of the 
deceased and the other male members of the family have not wrongly or improperly 
refused to perform such marriage and she isj entitled in recover the reasonable expenses 
of such marriagre out of the ioint-family property.

C a s e  stated under section 69 of the Presidency Small Cause 
Courts Act (XV of 1882), by J. H. BakewblIi, the Chief Judge 
of the Small Cause Court, Madras, in suit No. 401 of 1909.

The facts of this case, as set out in the letter o£ reference, 
appear in the judgment.

T. E. Venkatarama Smtriar and T, S. JRaJagopnla Ayyar 
for the plaintiff,

T. Etliiraja Mudaliyar for the first and third defendants.
JUDGMENT.—This is a refereno3 by the Presidency Small 

Cause Court in a suit institated by the moth<̂ r of a minor

* Eeferred Case No. 4 of 1910.
(1) (1892) I.L..R., 15 Mad., 293. (2) (18931 1.L.R., 17 Bom., 43.


