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reasonably necessary. Assuming it to be necessary to give the
agent power to draw bills and promissory-notes, it appsars to
me that it cannot be necessary and it has certainly not been
shown to be necessary to give him power to draw in favour
of himself or his firm, while to do 8o must greatly and un-
neccessarily increase the risk to the minor's estate. The giving
of such an unrestricted power is, I think, improper, and if as
the result of giving it the guardian finds herself involved in
liability for the fraud of the ageni, she bas no right of indem-
nity against the assets of the minor in the business nor are
her creditors entitled to claim through her. This ground is,
in my opioion, sufficient for the reasons already given, to
dispose of the case, and the appeal must accordingly be allowed
and the suit dismissed with costs throngout.

MUNRO, J.—1 agree.

APPELLATE CRIMINAL.
Defure M. Justice Sundara Ayyar and Mr. Justice Ayling.

In re KALI MUDALY AND THREE OTHERS (PRISONERS),
APPRLLANTS.?

Criminal Proccdure Code et V' of 1898 | 5. 526, ¢f 8-—~Application for
adjournment to apply for transfer, when to be made—Hearing, com-
mencement of, in Sessions Court.

The firat step in the hearing at a Sessions trial is the reading and explsining

of the charge to the accuied. Au application for adjournment under section 526,

clauge 8, Criminal Procedure Code, must therefore be made before the charge is read
to the accused.

Queere~—~Whether a contravention of section 526, clause 8, will render the mnal
illegal,
APPEAL against the order of J.J. Cotton, Additional Segsions
Judge of the Coimbatore Divigion, in Calendar Cage No. 101 of
1910. /

The facts necessary for the consideration of the point of law
‘raised in this case are set out in the judgment of the Sessions
Jourt as follows :— ’
The case was posted for trial before the Additional Sessions
Court on the 5th of December, 1910. The Court took its seat at

¥ Qriminal Appeal No. 46 of 1971,
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11 A.M., pronounced judgment in Sessions Case No. 104 of 1910
and . read the charge over to the four acensed in the doek., The
defence vakil then rose and made an oral application for the
transfer of the case as his clients were apprehensive.

As regarde the application for adjournment to move for a
transfer, the application which was only verbal had-been made
too late, after the Court had formally commenced the hearing
by reading the charge. The vakil was, however, granted two
hours time to move Mr. Harding, the Sessions Judge, who sitg
in the same building, for a retransfer of the case to his own file
as the case was ready. Mr. Harding after hearing the vakil
found no grounds to retransfer the cage to himself and Jismiss-
ed the motion. At 1 e.M. the trial of the case was proceeded
with.

Dr. 8. Swaninagthen Lor appellants.

The whole trial is illegal a8 the learned Sessions Judge acted
contrary to the imperative provision of law contained in clause
8 of section 526, Criminal Procedure (lode, in refussing to grant
a short adjournment so a8 to enable the accused to apply for a
transfer of the case from the Sessions Cowrt. The rnling in
Surat Lol Chowdhury v. Emperor (L) clearly supports this
view. The application to the Judge was only a verbal one and
made as goon as the case was called. The jearned Jwige with-
out heeding the request of the vakil for the accused hegan to
read ont the charge. It capnct be said that the hearing com-
menced within the meaning of clause 8, the moment the.
reading of the charge was Legun. * Hearing” commences
only after the aceused pleagds to the eharge. Section 271 of the
Criminal Procedure Code provides that * when tho court iy
vewdy to convmence the trial the accused shall appear or he
brought before it, and the charge shall be read out in coart and
explained to him and he shall be agiked whether he is guilty of
the offerice charged or claims to be tried  and gection 272 of
the Criminal Procedure Code says © that if the accused rofuses
to or does not plead or if he claims to be tried the court shall
proceed to choose jurors or accessors . . . . " In Quesn-
Empress v. Bastigno Bin Alexander Silve (2) it was held that
the actual trial does not commence until the charge has been

read and the aceused claims to be tried.
~The Public Prosecutor in support of the conviction.

(1) (1902) T.LR., 29 Cale, 211, _ (2) (1891) LLR., 16 Bow, 614,
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JUDGMENT.—[The court having decided upon the facts that
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the convictions must be set aside, the judgment proceeded—.] Aviive,dJ.

In the view we have taken of the case, it is perhaps unneces-
sary to pronounce an opinion on the point raised by Dr.
Swaminathan that the whole trial should be set aside as illegal
on the ground that the Judge acted contrary to the provisions
of section 526, clause 8 of the Criminal Procedure Code, in
refusing to grant an adjournment of the trial to enable the
accused to apply for a transfer of the case to som= other court.
The application for adjournment was made after the charge
had Dbeen read and explained to the accused. Section 526,
clanse 8, does not require the court to adjourn a case when the
application is not made before the commencement of the hear-
ing. The learned counsel for the appellants contends that the
‘“hearing” can be said to commence only after the accused
plead to the charge, We cannot agres with this contention.
The hearing or trial must be taken to include all the proceed-
ings taken to determine a case, and the first step in the hearing
at a sessiong trial is the reading and explaining of the charge to
the accused. In Wharton’s ‘ Law Lexicon ’ the meaning of the
word is given as ‘“the investigation of a controversy.” We
must hold-that the.application for adjournment in this case was
not made before the commencement of the hearing. We are
not to he understood to accede to the argument that the trial
could be held to be illegal, assuming that the court was bound
to grant the application. We should find much difficulty in
agreeing with the view of the Caleutta High Court in Surat
Lall Chowdhry v.. Emperor (1), if it were necessary to decide
the question. ‘

The conviction and sentences are reversed : and the appel-
Tants directed to be set at liberty. ‘

(1) (1902) TL.R., 29 Calc, 211,
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