
636 THE IN D IA N  L A W  REPORTS. [VOL. X X X V .

B ejtson
AND 

SlTND.UI,A 
A y t a k  J J .

S e s h a d r i
A i y a n g a r

V.
!Ra n &a  

B e  a t t a r .

is entitled to the profits of his office (luring the time that he 
■was under suspension without notice. This proposition is, 
in our opinion, quite untenable as the suspension was found to 
he proper at the subsequent enquiry. The cori'ect rule in such 
cases is, we think, that laid down at page 1406 of vol. 29, 
American Cyclopaedia, and in Dillon on Municipal Corpora
tions, section 247, although if the order is set aside as improper 
he might be entitled to recover the profits. In the result we 
reverse the decision of the lower Appellate Court and restore 
that of the District Munsif with costs both here and in the 
lower Appellate Court.
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April 20.

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr. Justice Sunclara Ayyar.

GIOPALASAMIAYYAR (P la .in t i f e ') ,  A p p e lla ^ ^ t

V,

SUBRAMANIA SASTEI ( D e f e n d a n t ) ,  R e s p o n d e n t." '

Limitation Act {IX of 1908), sched. I, art.̂  49—Limitation begins io run 
upon refusal to return property detained.

W iiere a p erson  to w hom  m ov ea b le  p rop erty  is  en tru sted  to  be returned on  th e  

fu llilm en t of certa in  con d ition s, re ta in s su ch  p rop erty  a fter  su ch  con d ition s are fu lf il le d ,  

he w ill be deem ed to be in p o sse s s io n  on b eh a lf of th e  person  en tit le d , u n t i l h e  

refu ses d elivery  : m ere silence on dem and b e in g  m ade w ill not c o n s t itu te  su ch  re fu sa l. 

T h e period of li ik ita tio n  for a s u it  to  recover th e  p rop erty  th u s  d eta in ed  w il l ,  under  

artic le  49 of sch ed ule I I  of th e L im ita tio n  A c t  run from  th e  d ate w hen  th e  d efen d a n t  

refu ses to  d eliver such  p roperty.

Second A p p e a l against the decree of T . Swami A yyar, 
the Subordinate Judge of Kumbakonam, in Appeal Suit No. 471 
of 1909, presented against the decree of C. S. Venkataramana 
Row, District Munsif of Mannargudi, in Original Suit No. 40 of 
1908.

S. Krishnamurti A yyar  for appellant.
S, Srinivasa Ayyar fo r  respondent.
The facts are thus stated in the judgment of the Court of 

First Instance.

Second Appeal No. 190^o{ .1910



“ vSuit to recover from  tlie defendant Rs. 425 with. Ra. 135 Benson

for interest thereon as detailed below. The plaintiff was s u n b a e a

dealing in jewels till 1905. In January 1904: he, being in need 
of money, applied to the defendant for a loan. The defendant 
stated that if some jewels were given him, he would raise v.

S U B R A M A N IA
money on their pledge, whereupon p la in tif handed to him a S a s t u i .

diamond nose-screw worth Rs. 175 and a cut ruby thodu worth 
Ra. 250, and defendant then paid him Rs. 110 alleging that he 
raised the money on their pledge. In  July 1904, one Gopala 
Sastri inform ed plaintiff that there was demand for the nose- 
screw, whereupon plaintiff paid Gopala Sastri Rs. 117, being 
the principal and interest due on the loan aaking him to hand 
over the same to the defendant and to receive from  him the 
nose-screw alone. Thus the debt was repaid. Defendant then 
inform ed plaintiff that Gopala Sastri took away both the jew els 
representing to him that plaintiff wanted him to deliver both o f  
them, and he (defendant) promised to get back the jewels. A t 
the end of July 1904, defendant gave a notice to Gopala Sastri 
and in reply, the latter denied having received any jew el 
A fter this, defendant on being pressed by plaintiff, promised tO' 
make good their value to him if a slight remission be made, but 
eventually defendant sent him  a notice in A pril 1906 alleging 
that nothing was due. Plaintiff has reason to believe that the 
jewels have been misappropriated by the defendant. He ia 
therefore bound to make good their value with interest. The 
cause of action is stated to have arisen i:a April 1906 when 
defendant refused to return the jew els.”

The defendant raised the plea of limitation w hich was 
overruled and decree given for plaintiff. On appeal the Subor. 
dinate Judge held the suit barred. The material portion o f hi& 
judgment is as follow s :—

“ On hearing the arguments advanced before me on the 
question of limitation, I am convinced that the objection must 
prevail. The suit is not governed by article 145, as held by the 
District Mnnsif, for the reasons explained at pages 55 and 5& 
of Ramahrish7ia Reddy y. Panaya G-o-undan (1). It is governed 
by article 49, The authority w hich is followed in that cage 
is the decision in SubhaJcka v. Maruppakkala (2) which applies 
on all fours to the present case. There the deposit o f the
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B335sofT title-deeds rendered its dateufcion lawful in its origin, but after 
the debt to secure which, they had been deposited was discharged, 

AYYAR, JJ- and the depositor made a demand and the title-deeds were not
GOPALAsAMi returned, their farther detention was considered unlawful. It

A t y a r  ’
is not necessary that there should be an express refusal in such

Sastru^̂  a case to determine the date when the cause of action begins.
The ruling under reference distinctly lays down that the date of 
demand is the. period from which it should be calculated. 
Article t9 states that in a suit to recover specific moveable 
property under wrongful deteation the cause of action arises 
from  the date when the detention becomes wrongEul [see 
Bmnaswamy Ayyar v. Muthmamy Ayyar (1 )]. When the 
detention becomes wrongful in a case like this has been 
explained in the Sahhahka v. Mavuppakkala (2) case above 
cited in the terms already referred to. In this casri the first 
d e m a n d  was made in August 1904 as per Exhil)it B, and the 
defendant did not return the jewels. His detention became 
wrongful from that time and plaintilf’s cause of action also 
arose then. Calculated from that period the suit is clearly 
barred by limitation.’*

Plaintiff appealed.
Ju dg m e n t ,— The plaintiff handed over the jewel to the 

defendant to procure a loan for the plaintlr3\ The defen'lant 
obtained the loan after the plaintiff had paid it off. The 
defendant who had got back the jewel retained possession of it. 
The plaintiff made a demand on defendant for the retm*n of it 
by Exhibit B on 18th August, 1904. The defendant’s refusal to 
return was on 29th April 1906 (Exhibit III ) and the suit was 
instituted on 18ih February, 1908, Le.̂  within three years after 
the defendant’s refusal. The plaint does not allege that there 
was an agreement that the jewel should remain in  deposit with 
the defendant after the repayment of the loan. Article 145 of 
the Indian Limitation. Act, 1908, would therefore apparently be 
inapplicable. But the defendant must be taken to have hebi 
possession of the jewel on behalf of the piaintift' until the date 
of Exhibit III. We are therefore of opinion that under 
article 49 of the Indian Limitation Act, 1908, the suit is not 
barred by limitation. We are unable to agree with Mr. Srini
vasa Ayyar’s contention that mere silence on defendant’s part
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when lie received exhibit B would on this accouat amount to 
refusal (see Gopal Ohandra Bose-v. Sureyidra Nath Butt (1 )). 
We reverse the decree o f the lower Appellate Court and restore 
that of the Munsif with coats hoth here and in the lower 
Appellate Court.
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APPELLATE C I7IL .

Before Mr. Justice Benson and Mr. Justice S im dara  Ayyar.

S . M. S. SUBIUMAN7AN' CHETrY ( I ^ l a i n t i f f ) .  

ArPELLA N T,

1911. 
A p r il 21.

V. K. xi. MUTtllA OHETTY ( D e f e n d a n t ) ,  

HESPONDEN'T/-''

GoHraot to aasifjn document, breach of—Damages awardabla though no lois 

is proved—Measure of damages.

A , a s  Che a g en t of JJ, to o k  from  D, a d eb tor  of B, for th e  d eb t liiie, a promis.'sory- 

n o te  in  fa v o u r  o f t '. A  u n d ertook  to  g e t  th e  n o te  endorsed in  fa v o u r  of B  by’ C. 
A  h a v in g  fa iled  to  do bo for m ore th a n  a year , 7i sued  *1 c la im in g -as  d am ages th e  

a m o u n t o f th e  riote w ith  in ter est. A t  th e  se tt le m e n t of is su e s  *1 produced  th e  pL'om- 
is so ry -n o te  end orsed  in  fa v o u r  o f 5 .  ' ‘

Held, th a t B's su it  '■vas m a in ta in a b le  a>.id th a t  th e  en d orsem en t a fter  th e  s u it  w as

filed  cou ld  nob d efeat B's c la im . T h e  co n tra c t to  ob ta in  th e  a s s ig n m e n t n o t h a v in g  

b een  perform ed w ith in  a reason ab le  tim e th e  con tract w as broken an d  th e r ig h t  to  

aue accru ed  before th e s u it  w a s  b rou gh t. I t  c o u ld  n o t b e  sa id  th a t  B  had  su sta in ed  no  
d a m a g e  w h ich  he w as e n titled  to  recover as th e  n o te  sta n d in g  in th e  n am e of, a  th ird  

p a rty  p revented  him  from  s u in g  on th e  orig in a l o b lig a tio n .

A  p rom issory -n o te  in  con sid era tion  o f a  p i'e-es:istlng d eb t is  o n ly  a co tid it io a a l  

p a y m e n t ; and if  th e  n o te  r e m a in s ' in  th e  b an d s o f th e  o rig in a l p a y e e  w h e n  it  is  d is-  

h cn ou red , th e  orig in a l deb t rev iv es . I f  h o w e v e r  th e  n o te  had b een  endorsed  to  a th ird  

p a rty  a su it on  th e  orig in a l d eb t w ou ld  n o t be m ain ta in ah le ,

A debtor, In  re, [ (1 9 0 8 )  L . R ., 1 K .B ., 3 W ], referred to .

I t  is  n o t n ecessary  ‘ h a t  B  sh ou ld  p rove  th a t  D  had  b ecom e in s o ly e n t  ol' th a t  th e

m o n ey  cou ld  n o t b e  recovered  if  a  .suit h ad  b een  b ro u g h t a g a in st D .

T h e am ou nt recoverab le w ill ’ be th e  a m o u n t for w'hich th e  p ro m isso ry -n o te-w a s  
executed.

49

(1 )  (1 9 0 3 )  12 C. W . N  , 1010 a t p . 1014. 

’̂ Secon d  A p p ea l N o . 1137 of 1909,


