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is entitled to the profits of his office during the time that he
wag under suspension without notice. This proposition is,
in our opinion, quiie untenable as the suspension was found to
be proper at the subsequent enquiry. The correct rule in such
cases is, we think, that laid down at page 1406 of vol. 29,
American Cyclopedia, and in Dillon on Municipal Corpora-
tions, section 247, although if the order is set aside ag improper
he might be entitled to vecover the profits, In the result we
reverse the decision of the lower Appellate Court and restore
that of the District Munsif with costs both here and in the
lower Appellate Court.

APPELLATE CIVIL,
Before Mr. Justice Benson and Mr. Justice Sundara 4yyar.

GOPALASAMIAYYAR (PLAINTIFF), APPELLANT
Ve

SUBRAMANTA SASTRI (DErEsDANT), RESPONDENT.®

Limitation Act (1X of 1908), sched. I, art, 49—Limitation begins to run
upon refusel to return property detained.

Where a person to whom moveable property is entrusted to he returned on the
fultilment of certain conditions, retains such property after snch conditions are fulfilled,
be will be deemed -to be in possession on behalf of the person entitled, until he
refuses delivery : mere silence on demand being made will not constitute such refusal.
The period of lithitation for a suit to recover the property thus detained will, under

article 49 of schedule JI of the Limitation Act run from the date when the defendant
refuses to deliver such property.

SECOND APPEAL against the decree of T. Swami Ayyar,
the Subordinate Judge of Kumbakonam, in Appeal Suit No. 471
of 1909, presented against the decree of C. 8. Venkataramana
Row, District Munsif of Mannargudi, in Original Suit No. 40 of
1908.

8. Krishnamurti Ayyar for appellant.

8. Srinivasu Ayyar for respondent.

The facts are thus stated in the judgment of the Court of
First Instance.

* Second Appeal No. 190_of .1910
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“Suit to recover from the defendant Rs. 425 with Rs. 135
for interest thereon as detailed below. The plaintiff was
dealing in jewels till 1905, In January 1904 he, being in need
of money, applied to the defendant fora loan., The defendant
stated that if some jewels were given him, he would raise
money on their pledge, whereupon plaintif handed to him a
diamond nose-serew worth Rs. 175 and a cut ruby thodu worth
Ra. 250, and defendant then paid him Rs. 110 alleging that he
raised the money on their pledge. In July 1904, one Gopala
Sastri informed plaintiff that there was demand for the noge-

Bexsoxn
AND
SUNPARA
AYYAR, JJ.
GOPALASAMI
Avyyvan

.
SUBRAMANIA
SASTRI.

screw, whereupon plaintiff paid Gopala Sastri Rs. 117, being

the prineipal and interest due on the loan agking him to hand
over the same to the defendant and to receive from him the
noge-serew alone. Thus the debt was repaid. Defendant then
informed plaintiff that Gopala Sastri took away both the jewels
representing to him that plaintiff wanted him to deliver both of
them, and he (defendant) promised to get back the jewels, At
the end of July 1904, defendant gave a notice to Gopala Sustri
and in veply, the latter denied having received any jewel
After this, defendant on being pressed by plaintiff, promised to
make good their value to him if a slight remission be made, but
eventually defendant gent him a notice in April 1906 alleging
that nothing was due. Plaintiff has reason to believe that the
jewels have been misappropriated by the defendant. He ig
therefore bound to make good their value with inierest. The
- cause of action is stated to have arisen inm April 1906 when
defendant refused to return the jewels.”

The defendant raised the plea of limitation which was
overruled and decree given for plaintiff. On appeal the Subor.
dinate Judge held the guit barred. The material portion of his
judgment is as follows :—

“On hearing the arguments advanced before me on the
question of limitation, I am convinced that the objection must
prevail. The suit i8 not governed by article 145, as held by the
Distriet Munsif, for the reasons explained at pages 55 and 56
of Ramakrishna Reddy v. Panaya Goundan (1). Itisgoverned
by article 49, The authority which is followed in that case
is the decision in Subbalkka v. Maruppakkala (2) which applies
on all fours to the present case. There the deposit of the

(1) (1899) 9 M. L, J, 51. (2) (1892) L L. R, 16 Mad., 157.
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title-deeds rendered its detention lawfual in its origin, but after
the debt to secure which they had bzen deposited way dischargad,
and the depositor made a demand and the title-deeds weare not
returned, their further detention was considered unlawfual. It
is not necessary that there should be an express refusal in sach
a cass to determine the date when the cause of action begins.
The ruling under reference distinetly lays down that the date of
demand is the period from which it should be calculated.
Arvticle 49 states that in a suit to recover specific moveable
property under wrongful deteation the cause of action ariges
from the date when the detention becomes wrongful [see
Ramaswamy Ayyar v. Muthusamy Ayyar (1)]. When the
detention Lecomes wrongful in a case liks this has bsan
explained in the Subbukka v. Maruppaklale (2) case above
cited in the terms already referrad to. In this cass ths first
demand was made in August 12014 as wer Exhibit B, and the
defendant did not return the jewels. His detention became
wrongfal from that time and plaintiff’s cauge of action also
arose then. Caleulated from that period the suit is clearly
barred by limitation.” '

Plaintift appealed.

JUDGMENT,—The plaintiff handed over th: jewel to the
defendant to procure a loan for the plaintiif. The defendant
obtained the loan after the plaintiff had paid it off. The
defendant who had got back the jewel retained possession of it,
The plaintiff made a demand on defendant for the return of it
by Exhibit B on 18th August, 1904, The defendant’s refusal to
return was on 29th Aprit 1906 (Exhibit ITI) and the suit wag
instituted on 18th February, 1903, 2.2, within three years after
the defendant’s refusal. The plaint does not allege that there
was an agreement that the jewel should remain in deposit with
the defendant after the repayment of the loan. Article 145 of
the Indian Limitation Act, 1908, would therefore apparently by
inapplicable, DBut the defendant must be taken to have held
possession of the jewel on behalf of the plaintiff until the dats
of Exhibit III. We are therefore of opinion that under
article 49 of the Indian Limitation Act, 1908, the suit is not
barred by limitation. We are unable to agree with Mr. Srini-
vasa Ayyar's contention that mere silence on defendant’s part

{1y (1907) L L. R, 30 Mad, 12, (2) (1892) L L. R, 15 Mail,, 157.
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when he received exhibit B would on this account ameuni to
refusal (see Gopal Chandra Bosev. Swrendre Nath Dutt (1)).
We reverse the decree of the lower Appellate Court and restore
that of the Munsif with costs both here and in the lower
Appellate Court,

APPELLATE CIVIL.
Before M. Justice Benson and Mr. Justice Sundare dyyar.

S. M. S. SUBRAMANIAN CHETTY (PLAINTIFF).

APPELLANT,
.
V. K. A, MUTIA CHETTY (Derespant),

Resroxneyt.”

Contract to assign document. breack of —Damages awarduble though no loss
is proved—DMeasure of damages.

4, as the agent of B, took from D, a debtor of 5, for the debt due, a promissoi‘y-
note in favour of €. .1 undertook to get the ncte endorsed in favour of B by (.
4 having failed to do so for more than a year, B sued A claiming as damages the
amount of the note with interest. At tlhe settlement of issnes .i produced the prbm-
issory-nole endorsed in favour of 3. ’

Held, that B’s suif was maintainable and that the endorsement after the suit was
filed could not defeat B's claim. The conbract to obtain the assignment not having
been performed within a reasonable time the contraci was broken and the right to
sne accrued before the suit was brought. Tt could not be said that B had sustained no
damage which he was entitled to recover as the note standing in the name of a thivd
party prevented him from suing on the ociginal obligation,

A promisgory-note in consideration of a pre-existing debt is ouly a condilional
payment ; and if the note remains in the bands of the original payee when it ig dis-
henonred, the original debt revives. IE however thenote had been endorsed to a third
party a suit on the original debt would not be maintainable.

A debtory, In re, [(1908) L. R., 1 K.B., 344], referred to.
It is not necessary “hat B should prove that £ bad become insolvent o that the
money could not be recovered if a suit had been brought against D,

The amount recoverable will be the amount for which the promissory-note-was
exeouted,

(1) (1903) 12 C. W. N, 1010 at p. 1014,
*Becond Appeal No. 1137 of 1909,
49
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