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b y  th e m  w ith o u t  p r o o f  o f  c o n n iv a n c e ,  i t  w o u ld  su re ly  L a v e  p r o -  1883 
v id e d  f o r  th is  iu  th e  A o t ,  T h e  v e r y  s e c t io n  ( 8 2 )  a n d  fo l lo w in g  s e c -  O h t o d i  

t io n s  d o  e n a c t  th a t th e  m aster o f  a n y  v e sse l sh a ll b e  l ia b le  to  b e  m ookbbjee  
p u n ish e d  fo r  a c ts  d o n e  o n  b o a rd  in  b r e a c h  o f  th e  ru les  la id  d o w n , ^  

th o u g h  th e y  m a y  p o s s ib ly  b e  d o n e  w ith o u t  liis  k n o w le d g e , o r  e v e n  E mpeess. 
a g a in s t  h is  o rd e rs . T h is  sp e c ific  c r e a t io n  o f  c r im in a l  l ia b il it y  aa 
a g a in s t  th e  m a ste r  sh e w s  th at w it h o u t  i t  h e  w o u ld  u o t  b e  l ia b le  

f o r  an  a c t  n o t  d o n e , o r  e x p re s s ly  p e r m it te d  b y  h im s e lf .

W e  f in d  nothing in  tb e  A c t  w h ic h  re n d e rs  t h e  a p p e lla n t l ia b le  
t o  p u n is h m e n t  f o r  tb e  a cts  d o n e  b y  o th ers  n o t  p r o v e d  to  h a v e  

b een  b y  h ia  a b e tm e n t  o r  c o n n iv a n c e . W e  th e re fo re  set a s id e  
th e  c o n v ic t io n  a n d  d i r e c t  th a t  th e  fin e , i f  p a id , b e  re fu n d e d .

F o r  th e s e  re a s o n s  w e  s e t  a s id e  th e  c o n v ic t io n s  an d  se n te n ce s  
in  a p p ea ls  N o s .  1 5 6  a n d  1 5 7 .

Comictions set aside.

A P P E L L A T E  C I V I L .

Before M r. Justice Cunningham and M r. Justice Maclean.

LAKHIMONI CHOWDHRAIN' (D bm n daht) v. AKROOMONI
CHOWDHRAIN ( P l a i n t i f f ) . *  1883

May 9.
Registration A c t { I I I  o f 1877), ss, 74, 77— Refusa l to execute deed— Suit 

to compel registration.

If the non-registration of a deed has resulted from tlie tefugal of one of 
the parties to it, to execute it, tlmt matter mast be enquired into by the 
Registrar, as directed by s. 74 of tbe Registration Aot, before nny riglit to 
sne under s. 77 can arise, and unless tbe requirements of the Act have been 
complied within, no cause of action arises under s. 77.

JBdrn  v. Mahomed S idd ih  (1) followed.

T h i s  w a s  a  s u it  u n d e r  s. 7 7  o f  th e  R e g is t r a t io n  A o t  ( I I I  o f  

1 8 7 7 )  to  e n fo r c e  r e g is tra tio n  o f  a  k o b a la . T lie  d e fen d a n t d e n ie d  
exeQ u tion . A n  a tte m p t h a d  b e e n  m a d e  t o  r e g is t e r  th e  d eed  b e fo r e  

th e  S u b -R e g is t r a r  w h o  re fu sed  to  r e g is t e r  i t  u p o n  th e  g r o u n d

•Appeal from Appellate Decree No. 238 of 1882, against tlie deoree of 
Baboo Ndbin Ch.under G-angooli, Second Snb-Jud^e of Daoca, dated tlie 9th 
December 1881, reversing the decree of Baboo Kalidhun Chatterjee, Second 
Munsiff of Moonshigunge, dated the 7tli February 1881.

(1) Ante, p. 150.
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tbat it Lad not been presented by a proper person, and that hia 
' registration fees had not been paid. An appeal was preferred to 
the Registrar who held that the Sub-Regis trur was right in refus
ing registration. The present suit was then instituted praying 
for a declaration that the defendant had executed the deed 
and for an order directing the Sub-Registrar to register it 
within thirty days. It  was admitted that the defendaut had not 
appeared before tbe Registrar. The Munsiff dismissed the suit. 
On appeal this decision was reversed. The defeudant appealed to 
the High Court.

Mr. (yKinealy and Baboo Aukhil Chunder Sen for the appellant.

Baboo Hem Chunder Banerjee and Buboo Lall Mohun Dass for 
the respondent.

The following judgments were delivered :—
C u n nin gham , J.— The order of the Sub-Registrar, which was 

the commencement of the proceedings out of whioh this suit has 
amen, seta forth certain oirciitnsfcances whioh occurred before him 
in connection with the application for registration. It then went 
on to state that Moheem, the person applying for registration, 
bad stated that it was not his deed, and that he did uot pay the 
fees on being asked for them. It then continued “ the deed lias not 
agreeably to s. 42, olauss 7 of the rule in fovce been presented 
by a proper person, and the fees have not according to s. 66 
been paid. Therefore, the registration of the deed ia rejected.”

From this order there was an appeal to the Registrar who 
passed tbe following order: “ Tbe rural Sub-Registrar was right 
in refusing registration, as lie was unable to satisfy himself that 
it had been presented by a person authorized to do so, aud be
cause the proper fee was not paid. Appeal dismissed.”

It is contended on behalf of the appellant that upon these orders 
the present suit could not be brought, or that, i f  brought, all thtifc 
could be enquired into would be the question whether or not the 
Sub-Registrar and Registrar were right in bolding1 that a proper 
presentation of the deed for registration had not been made.

Oh behalf of tbe respondent it has been urged that, inasmuch 
as there had been a refusal by the Sub-Registrar to register, and as
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that refusal had been appealed against to tbe Registrar tbe respon
dent was at liberty to bring this action under s. 77, and in that 
action to raise the -whole question whether or not the deed had 
been executed by the defendant, and whether ifc ought not there
fore to be registered.

I  do not think that this contention is right. It appears to me that 
the contention o f the appellant is sound, that if  the non-registration 
o f the deed has resulted from the refusal of one of the parties to it to 
execute it, that matter must be enquired into by the Registrar, 
as directed by s. 74, before any right to sue under s. 77 would 
arise j and my opinion is, following the ruling of this Court 
in Edun v. Mahomed Siddik ( I )  that uuless the requirements of 
the Act have been complied with, no cause of action arises 
under s. 77.

I  am, therefore, o f opinion tbat the decree o f the lower 
Appellate Court must be set aside, and that o f  the original Court 
dismissing the plaintiff"s suit restored with costs throughout.

Maclean, J .— In my opinion this suit cannot be maintained, 
either under s. 77 o f the Registration Act or under the general 
provisions o f tbe Code.

To maintain this suit it was indispensable, I  think, that the 
requirements o f the Act as to presentation of the document by 
some one executing it should have been found; but this has not 
been done. The Subordinate Judge does indeed find that the de
fendant went in a boat to the Sub-Registrar, but he evidently 
went to the place where the Sub-Registrar's Office is, for it is 
common to both plaintiff and defendant that the defendant did 
not appear before the Sub-Registrar. There is, therefore, no 
finding that the defendant appeared before tbe Sub-Registrar. 
H e could not, therefore, register, and was bound to refuse to 
register the document; and the first Court could not properly 
direct that a document not presented according to law Bhould 
be registered.

I  think, on the authority of the case o f Edun v. Mahomed 
Siddik (1) the appeal should be decreed and plaintiff's suit 
dismissed with all costs.

Appeal auotoea,
(1) Ante, p. 150.
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