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Sa r m a

Nair,

entertain a plaint ouglit to return it immediately. It cannot act 
upon it, though it may be necessary to make an enquiry to 
decide the question of jurisdiction. This is not acting upon it 
but only deciding whether it should act upon it. A jjarty is 
not to be prejudiced if possible by an act of Court afterwards 
found improper ; and cancellation is therefore of no greater 
effect than the other proceedings including decrees which may 
have been passed before the final order was passed to return 
the plaint.

I therefore answer the question whether the Small Cause 
Court is “ bound to give credit for the fee levied by the City 
Civil Court” in the affirmative.
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Qivil Procedure Code, s. 503— R eceiver appointed under section, pnxcers o f—  
cannot recover from  third parties whose rights date p rior to his ay'point- 
ment.

A receiver appointed under section 503 of the Code of Civil Procedure, in respect of 
any moveable or immoveable property is entitled to take possession of it from the 
partis'! to the suit, to manage it, etc. He is not entitled to 'recover possesBion from  a 
third party, stranger to the suit whose righta date prior to his appointment, Such a 
receiver has no right to recover property sold before his appointment by the .judg- 
ment-debtor on the ground that the sale ia voidable as against the creditors on the 
principle embodied in section 53 of the Transfer of Property Act,

S e co n d  A p p e a l  against the decree of F. D. P. Oldfield, Dis
trict Judge of Tanjore, in Appeal Suit No. 21 of 1909 presented 
against tlie decree of V. K. Dasika Chariar, Subordinate Judge 
of Nagapatam, in Original Suit No. 81 of 1907.

The facts for the purpose of this case are fully set out in the 
Judgment.

The Hon. the Advocate-Creneral for appellant.
8. Gurusivcinii Chetti for respondent.
Ju d gm en t.— The suit in this case was instituted by a receiver 

appointed by tke Subordinate Court of Negapatam in execution of
Second Appeal No. 16G3 of 190i).



the decree in Small Cause Suit No. ISIO of 1901 of that Court. B e n b o n
AND

The o b ie c t o f  the Buit w a s  to  recover c e r ta in  g o o d s  w h ic h  w e r e  Sundara
attak, JJ.

attached in execution of this small cause decree and of which the —  
plaintiff was appointed receiver, or the value of the goods, k a s i m  S a h i b  

The application for the appointment of a receiver was made on p a n c h a p a -  

the 19th August, 1907 (Exhibit D) and the order of appoint- O h e t t i .  

ment (Exhibit H) was passe-d on the 18th September, 1907.
The defendant was the purchaser of the goods from the 
judgment-debtor under a sale deed, dated the 12th September 
1904. He contended inter alia that the plaintiff had no autho
rity to institute the suit as the order sanctioning the .appoint
ment of the receiver was passed only on the 13th of September 
1907 after the institution of the suit by the District Court of 
Tanjore, that the suit was barred by section of the Civil 
Procedure Code, and that th  ̂plaintiff had no right to recover 
the goods from the defendant to whom they had been sold long 
before they were attached in execution of the small cause 
decree. The plaintiff’s case was that the alleged sale of the 
goods was not a hond fide transaction, but that they were 
removed by Gopichettiar, the judgment-debtor to the defend
ant’s house on the 30th September 1904 fraudulently with the 
intention of defeating his creditors. The Subordinate Judge 
overruled all the pleas referred to above, and held that the 
transfer to the defendant was made by the judgment-debtor 
with the fraudulent intention of defeating his creditors, but 
that there was a debt truly due to the defendant to the extent 
of Rb. 200. He found that the goods were worth Rs. 500 and 
passed a decree in the plaintiff’s favour for that amolint as the 
goods themselves were not in existence. The plaintiff appealed 
to the District Court contending that the goods were worth 
more than Rs. 2,500 and the defendant preferred a memoran
dum of objections objecting to the Subordinate Judge’.s decree 
i?i toto. The District Judge allowe 1 che memorandujn of. 
objections and dismissed the Suit.

The only question we have to decide is whether the plaintiff 
as the receiver was entitled to sue the defendant for the goods 
or their value. We have come to the conclusion that he was 
not entitled to do so, and the judgment appealed from, is right.
The order appointing the plaintiff (who we may say, by the 
way, was himself the decree-holder) as receiver was passed
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Ben'sok under section 503 of the Civil Procedure Code and it is to the
SusDARA following effect. “ Whereas the property specified in the
aytab, JJ. s c h e d u le  has been attached in execution of a decree

EÂ râ SAĤiB paBsed in the above suit on the 12th November, 1904, in favour 
Panc'W a plaintiff you are hereby appointed Receiver of the said

KESA OflETTi. property under section 508 of the Code of Civil Procedure with 
full powers under the provisions of that section. You are 
required to render a due and proper account of your receipts 
and disbursements in respect of the said property,” etc. Then 
follows the schedule of the property consisting of 22 items of 
moveables estimated to be worth Rs. 4,000 and odd. It will be 
remembered that long before the date of the order the judg- 
ment-debtor had ceased to be in possession of the goods having 
sold them to the defendant in 1904. The application for the 
appointment of receiver brought that fact to the notice of the 
Court, and the prayer was that a receiver should be appointed 
for collecting either the property or the price thereof. The 
order, however, did not appoint the plaintiff as receiver for 
recovering the value of the goods from the defendant but only 
as receiver of the moveable property Itself. Under section 503 
of the old Civil Procedure Code when a person is appointed 
receiver of any moveable or immoveable property, he is entitled 
to take possession of it from the parties to the suit, to manage 
it, to realise its incomes and to continue in custody of it until 
discharged by the Court. The title to the property does not rest 
in him see Jiam Lochim Sircar v. Hogg (1). His rights arise 
only on the date of his appointment and not before, see Defries 
V, Gi'eed (2) and Edwards v. Edtvards (3). He is not entitled 
to recover possession from a third party, stranger to the suit, 
whose rights date prior to his appointment. Nor does his 
appointment affect any rights previously acquired by third 
persons—see Alderson on Receivers—section 169. In High on 
Receivers, the author states (section 359), “ As regards the 
title acquired by a receiver of a National Bank thus appointed, 
the rule is that he holds such estate and title as the bank itself 
had in its assets, his title being similar in this respect to 
that of an assignee in bankruptcy. He is not a third person 
ia the sense oE commercial transactions, and cannot avoid 
a pledge of estates of the bank which could not be avoided

(1) (1868) 10 W.R., 430. (2) (1865) 31 L J., Ch., 607.
(3) (1876) 2 Ch. D., 201.



~bj the corporation itself. When, therefore, the bank has
deposited notes constituting a part of its assets with a ^ undarâ
■creditor as security for advances, the bank itself being —^
concluded by the deposit or pledge, the receiver is not entitled kasim Saĥib
to such notes, and can not maintain an action therefor until the panchapa-
-creditor or pledgee is made whole for his advances.” No kp-saChetti.
authority has been cited to us, nor are we aware of any
in suppoit of the position that a receiver appointed in
the circumstances of this casa has aay right to recover
property which has been already sold away by the jadgment-
debtor on the ground that the sale is voidable as against the
creditors on the principle embodied in section 53 o£ the
Transfer of Property Act. Mr. Varadachari relied on a passage
in paragraph 4')4 of High on Receivers where it; is laid down
that a receiver in proceedings sapplementary to execution in
some of the States o£ America may institute actions in his own,
name to set aside fraudalent as-Jignmeats or transfer made by a
debtor with the view of defeating his creditors, and may
recover the property so transferred Cor the purpose of applying
it in satisfaction of the judgments, but the passage has reference
to receivers not of particalar property attached by the Court
but over all the property and effects of a jiidgment-debtor and
as laid down in Alderson on Receivers, section 508. The object
of the appointment in such cases is to discover all property
which belongs to the judgment-debtor for the benefit of his
creditors, and the receiver’s right extends not only to all
property and rights of property of the debtor, but to property
which he has disposed of in fraud, of his creditors. In England
also, receivers of the debtor^s estate could, formerly at least, b©
appointed for the benefit of his creditors. “ Lord Eldon declared
4hat it was in his day the ancient rule where a judgment-
creditor found upon the issue of his execution that the debtor’s
©state was protected in such a way by circumstances respecting
a prior title that the judgment could not be enforced, he might
apply for a receiver and that the fact that the- creditor could
not at law obtain satisfaction of his judgment was sufficient to
entitle him to a Receiver of his debtor’s estate.” But there is
apparently no provision in the Indian law for the appointment
of such a Receiver. We are of opinion therefore that the
Receiver in this case had no power to maintain the sait against
the defendant for the value of the goods sold to him on the
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gronnd that his sale was not binding on the creditors of the 
juclgment-debtor.

We may also note that the plaint does not state, n,or does it 
otherwise appear that the Receiver obtained the permission of 
the Couit to institute this suit. The ordinary rule is that the

Maea.med
Kasim Sahib

Pancbapa-
kesa csETTr. permission of the Oourt is necessary to entitle the receiver to 

institute suits—see Woodroffe on Receivers, pages 241,242, Kerr 
on Receivers, page 202 and High on Receivers, section 208. 
As however no objection was raised by the defendant to the 
m a in t a in a b i l i t y  of the suit on the ground, we do not think i t  

necessary to consider the question further or to rest our 
decision on it.

We diemisB the second appeal with costs.

Wll.
March 

13 and 22.

APPELLATE CIVIL.

Before Mf. Jmiue Benson and Mr. Justice Sundara Ayyar. 

NALAIN PADM ANABHAM  (P i.a)k tiffi, A ppellakt,
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SAIT BADRINADH RABDA and othehs (DEFRNDA^TS Nos. 1 to 3,,
7 A.ND 9 TO 13), Rkspos’ d e n ts .®

Opium A ct  /  o f  1878, ss. 4, 5 and 9— Contract by whith }ieraon irithout 

Iken se is euahled to sell opivm  void.

,.•1 and B wei'R farmers of opium revenue under Government. They obtained 
a license from the Collector for the sale of opium, subject to the condition, among' 
others, that they should not aell, trans-fer or sub-rent their privileges without the 
permission of the Collector. .1 and ii, without the Banction of tlie Collector,
entered into iin agreement with C*, by which vhey admitted him as a partner in the
opium busine.st*. C brought a suit for dissolution ai:d winding uj) of the bueinefs.

Hdd that the agreement was void and tlie suit vvas not maintainable.
The effect of the sgreement between .1 and B on the one hand and C on the

other, was to enable 0  to sell opium without a licent-e, an act directly forbidden 
by section 4 of the Opium A ct and made penal by section 9. The conttact being 
intended to enable C to do wtiat was forbidden by law wa-s unlawful and void.

The of the Abkari and' Opium Acts are not intended merely to
protect public revenue but the pyohibillona contained in them are based on 
public policy.

The agreement wai= also illegal as it amounted to a transfer by A  and B  
of theh privilege to C, in violation of the condition against transfer subject tô  
which the license was granted. The combined effect of sections i ,  5 and 9 of the 
Opium Act 13 to make the transfer in violation of the conditions in the license, 
illegal.

* Appeal No. 54 of 1908.


