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APPELLATE CIYIL-FULL BENCH.

Before Sir Gliarle& Arnold White, Chief Justice  ̂ Mr, Jmtice 
Munro and Mr. Justice Scmkmxm Nair.

S. V IS W E S W A E A  SARM A (Pla in tifi-) A ppellant,  ̂ 1911.
January 19.

V .

T . M. N A IR  AND ANOTHBE (DEFENDANT) RESPONDENTS.'®

Civil Procedure Code^ A rt V  o f  1908, order 7, rule 10—Plaint returned 
f o r  presentation to pro])er Court— Court to idhicli such plaiM  is 
represented^ hound to give credit fo r  the fe e  levied l y  the Court to 
winch the plaint was first 'presented.

Where a Court after receiving a plaint and cancelling the stamp affixed thereto 
returnH the plaint for presentation to the proper Court under order 7, rule 10, of the 
Civil Procedure Code of 1908 the latter Court to which the plaint is represented ia 
bound to give credit to the fee ah-eady levied by the former Court.

Thia is the existing practice in thia Presidency and there is nothing in the new Code 
of Civil Procedure in the Presidency Small Cause Courts Act or in the City Civil 
Courts Act to indicate that the legislature intended to interfere with such practice.

FrabJialcarhhat v. Viswambkar Pandit, [ ( 1 8 8 4 I.L.E., 8 Bom., 313], followed.

C a se  stated under section 69 of the Presidency Small Ca‘as&
Courts Act, XV of 1882, and rule 482 of the Rules of Procedure 
of the Presidency Small Cause Court of Madras by the Chief 
Judge of that Court in Suit No. 3067 of 1910 on the file of that 
Court.

This case came on for hearing before E r iShnasWAMI 
A t y a r  and A y l in g ,  JJ., who made the following'

O r d e r  o f  R e f e r e n c e  t o  a  F u l l  B e n c h  ( K r i s h n a s w a m i  

A y y a r ,  J.).—This is a reference by the learned Chief Judge of 
the Presidency Small Cause Court. The question stated is one of 
far-reaching importance. The Judge of the City Civil Court 
returned a plaint for presentation to the proper Court under
order 7, rule 10, of the Code of Civil Procedure. The plaint 
has been represented to the Presidency Small Cause Court 
under the authority of that rule. The question is whether the 
plaintiff is entitled to credit for the court-fee levied in the City 
Civil Court. Section 9 of the Madras City Civil Court Act,,
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’W h i t e ,  CJ. 1892, directs the vahie to be ascertained for the })urposes o f
M o n r o  a n d  / -v i
S a n k a r a n  court-fee in the mainior pi’ovuled by the Court-foeB Act, section
N a i r ,  . . .  danse (v), if: the suit is for liuid or a hon.se or a garden.

Section 6 of the Coiirt-Cess Act reii(hirs the first scliodiUe
applicable to a phiint filed in the City Civil Conrb. Secfion S5
of the Oourt-fecs Act provides that !ill fees referred to in section
3 or chargeable under tlie Act, shall bo collected by stamps.
Section 26 directs that the stumps uBed to denote any fees
chargeable under the Act, shall bo irnpre.SBod or adhesive
•or partly impresaed and x>‘‘irtly adhesive, ub the Governor-
General in Council may direct. By section ^7 the Local
■Grovernment is empowered to make ruĥ B f(n‘ r(^guhit,ing among
other things the renewal of damage 1 or B})itiled stamps.
Section 30 provides that no document reiiuiring a stamp under
this Act shall be tiled or acted upon in any proceeding in
the Court or ollice until the stamj) has been cancelled.
The rest oO the section deals with the mode oC cancellation.

In this case the stamp nsed for the plaint in the Oity Civil 
Court was cancelled in accordance with tlû  provi.Bion of section 
30 and the instructions issued ])y the <xovernmont ol’ India (aee 
Appendix VI to Jagannada lyer’B Conrt-fees Act). Now the 
plaint comes again into Court with the cancelled stamp and an 
additional stamp to make up the deficiency in the court-fee 
required for the plaint in the Small Cause (!ourt in pursuance 
of the (Tovernment Notification under section 7“) of the Presi
dency Small Cause Courts Act (see pagt' 27(» of Bakewell’a 
"Presidency Small Cause Courts Act). There is no doubt that 
the identical plaint returned by the Oity Civil Court is 
properly presented to the Presidency Small Cause Court under 
vorder 7, rule 10, of the Code of Civil Procedure. A plaint 
presented in the Small Cause Court is chargoal)le with a fee 
iinder section 71 of the Prt^sidency Small Cause Courts Act, 
not exceeding that which is specified in that section. Under 
.section 75 of the same Act the Local Oovi^rnment may from 
jtime to time by notification in the Official Gasiette vary the 
amount of the fee nnder section 71. The Government of- 
Madras has Used tVie fee und-3r this SiiCtion by a notification 
'dated the 23rd January 18B3. These two sections of the Act 
together with the notification only determine the fee, but make 
no provision as regards the mode in which that fee is to be



paid. By section 77 it is enacted that sections 3, Sand 25 of the Whtte, CJ.,Muneo and
Court-fees Act shall remain nnaflected by anything contained in S a n k a k a n  

Chapter X, i.e., for our present purpose, by sections 71 and 75 of — -
the Presidency■ Small Cause Courts Act. The result of the 
saving is that by virtue of section 3 the fees chargeable in the 
Presidency Small Cause Court shall be collected in manner 
thereinafter appearing in the Court-fees Act, and that by sec
tion 25 the court-fee chargeable in the Presidency Small Cause 
Court, wliich is referred to in section 3, though, it is not leviable 
under the Court-fees Act, shall be collected by stamps. Sec
tion 26 appears to have , no application to the nature of the 
stamps which m.iy be used for court-fees in the Presidency 
Small Cause Court, as they are not chargeable under the Court- 
fees Act. Section 28, which is applicable to the Presidency 
Small Cause Co art because the coart-fees referred to in sec
tion 3, are payable in stamps under section 25, declares that no 
document which ought to bear a stamp under this Act, shall be 
of any validity unless and until it is properly stamped. Can it 
be said that a plaint wliich bears a cancelled stamp is properly 
at imped within the meaning of section 28 of the Court-fees 
Act ? There is no definition of the words “  properly stamped ” 
in the Act. If a stamp which has been properly cancelled in 
accordance with the requirements of section 30 may be used 
again in payment of a court-fee chargeable, there is no provision 
limiting such user to the mere case of a plaint returned. In 
PrahhaJcarhhat v. Vishivambhar Pandit (1) the question 
referred to the Pull Bench was whether a plaint could be 
returned, where in Second Appeal a suit was held to have been 
filed in the wrong Court, In the courg'e of a judgment of the 
Pall Bench it is incidentally observed “ where a Court fee on 
the institution of a suit has been paid in a Court which cannot 
possibly afford the relief sought, it does not seem consistent with 
sound principle that the plaintiff should be condemned to lose 
the fee thus paid, or that he should not be allowed to ask with
out paying a second fee for an adjudication from a Court which 
can really give one.” There is no reference in the judgment to 
the provisions of section 30 oE the Court-fees Act as regards 
cancellation of a stamp or of section 28 as to the requirement of 
a proper stamp. Stress was laid on the provision contained in

TOL, XXXV.] MADRAS SERIES. 569

(1) (1£84) I.L.R., 8 JSoin., 313.



,White, O.J., section 30, of the Coiirfc-Hees Act in tlie (lecision in Jar/Jrran 
Sankaiian Javherdas Seth v, Magdimi A li{l) as preclndiiig the presenta-

■ tion of a plaint retiirtied with u cancoUed stamp without new
stamps being affixed to it. In tĥ i caî o of In re Bai Anirit (%) 

fiAm, the same learned Judges who deciiUsd the ca;̂ e of Jagjivan Jew- 
herdm Seth v. Magdum ^4Yi(l) declined to accept the decision 
of the Full Bench in Prahhakarbhat v. Viahwainhhar Pandit (3) 
as binding upon them. One of the JiidujoH, Mr. Ju.stioe PlNtiEY^
point"} out at pa':̂ 0 300, that the decision oi: tlie Full Bench wa&
silent on one of tlie grounds on which the deci^ion in Jajglvan 
Javhet'daa Seth y. Mai/diun AH (1) was baaed, viî ., the futility 
of returnin'  ̂a plaint after the court-fee Hfcanips have been can
celled, because cancelled court-f.ie stamps can no more bo used 
a second time than cancello>l poHtii<j;3 stamps can be«o ufled.

The argument in favour of the opposite vit>w can only be that 
the cancelled Bbamps must be treate l arf uncancelled because the 
Court which returned the plaint for want of jurisdiction had no 
jurisdiction to cancel the stamp. But that is evidently not the 
effect of section 30 of the Court-fees Act whicfi requires cancell
ation of the stamp before the plaint is filed or acted upon. The 
Court must consider the allegations in the plaint and the relief 
asked for before determining the question of jaris’Jiction. On 
the foregoing considerations the result must be that the plaint 
returned to be presented to the proper Court, will have to be 
stamped anew without reference to the cancelled stamps. Sec
tion 29 of the Conrt-fees Act, which make-  ̂ a spjcial provision 
in the case of amendment of the document that it shall not 
necessitate the affixing of a fresh stamp, appears to strengthen the 
above view. A cancelled stamp does not also appear to fall 
under the heal of damaged or spoiled stamps with reference to 
the renev/al of which the Local Government has power to make 
rules. The rules made by the Local (Tovernment under sec
tion 27, clause (c*) which refer to plaints written on stamps and 
not filed in any Court, do not extend to the case of a cancelled 
stamp returned.

But the matter does not appear to rest here. The learned 
Chief Ju lge points out that section 2L of the Civil Procedure 
Code of 1882, section 14 of the Madras City Civil Court Act, 
1892, and section 19A and 40 of the Presidency ymiU Cause

(1) (188;i) I.L  R., 7 Born., 487. (2) (1881) IX .R ., 8 Bom,, m .
(Si) 118.U; I.Lll.,8 Bom.,313.
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Courts Act, 1882, make special provision for tlie deduction of White, c j ,
^  M ins-RO AND

the court-tee paid m one Court from the fee payable in another Baî karak-
to which a plaint returned by the first is represented or a suit is —
transferred from the first in the circumstances referred to in 
those sections. Where the transfer of the suit or the represen- nIik. 
tation of the plaint is to the High Court on the Origina' Side 
there may be a special need for a specific provision as regards 
the deduction of the fee already paid, as the system of charging 
court-fees is essentially different under the Rules of Practice 
applicable to the Original Side. But it is not easy to explain 
why a special provision for deduction was made in section 21 
of the old Code of Civil Procedure where a suit is stayed in one 
Court under section 20 and the plaint is returned and presented 
to another under section 21. It must, however, be noted that 
sections 20 and 21 have not been reproduced in the Civil Pro
cedure Code of 1908. On a full consideration of the various 
provisions of the several enactments to which our attention has 
been drawn, I feel constrained to agree with the learned Chief 
Judge of the Small Cause Court, But the practice not only in 
the Small Cause but throughout the Presidency, has been, in 
:3uch cases as the present, to accept the original stamp affixed to 
the plaint in one Court as good so far as it goes in the second 
Court to which the plaint is represented. As the question is 
one of great importance and the view we are at present inclined 
to take is against the established practice, we refer the question 
•stated to the Full Bench.

A y l i n g , J.—I am not prepared to dissent from the view o£ 
the law expoimded by my learned brother; but it cannot be 
denied that its adoption will not only alter the general practice 
both in the Presidency and mofussil Courts, but (what is of 
more importance) will inflict considerable hardship on many 
litigants who have in perfect good faith taken their case to the 
wrong Court. I doubt very much whether this was the inten
tion of the legislature. I therefore agree in the proposed refer
ence to a Full Bench.

This case again came on for hearing in due course before 
the Full Bench constituted as above.

0. K, Maliadeva Ayyar tax
0. VenJcatasuhramiaJi, V. V. Srinivasa Ayyangar and M,

Kunjunni Nair for defendants.
The C h ie f  Ju s t ic e .— I do not think we ought to interfere 

with an established practice in this Presidency unless we are
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W h i t e ,  O .J ., fully satisfied that the practice is contrary to law. In this case^
M it n r o  a n d  . T  /.SANitAKAN on the facta stated in the Order oi Reterence, I am not so'

— ■ satisfiea.
YiSWBSWAjRA

S a r m a  plaint presented to the Bmall CauBe Court is the same
plaint as that which was presented to the City Civil Conrt and 
returned hy that Court under order 7, rule 10 of tlie first sche- 
dnle to the Code of Civil Procodure. The amount fictually 
paid on the plaint is an amount which satisfies tlie requirements 
of sections 71 and 75 of tlie Presidency vShuill Cause Courts 
Act, 1882, and the notifications under the latter section. No 
doubt the stamp on the plaint when it was presented to the 
City Civil Court was caacelled hy the City (hvil Court in pur
suance of section 80 of the Coort-fe Act, l)ecanse the Court 
purported to “ act upon ” it by returning it. But I do not find 
anything in the Court-fees Act which compels mo to hold that 
the plaint when presented to the 8mall Cause Court was tin- 
atatnped quoad the cancelled stamp. The analogy of the can
celled postage stamp suggested by In re Bai Amrit (1) does not 
seem to me to be in point. If it were, it might be pointed out 
that the postal regulations do not require a new stamp when 
a letter is re-addressed and re-delivered. The provision in 
section 28 of the Court-fees Act that no document which 
ought to bear a stamp under that Act shall be of any validity 
unless it is properly stumped affords us no aKHistancc on the 

•' question whether, on the facts vstated, the plaint was properly 
stamped when presented to the Small Cause Court. The 
provision in the same section that when a <locument is amended 
in order to correct a mistake, a fresh stamp is not necessary, 
no doubt on the “ ex-preHsio unm'ite ” principle, huids some 
support to the conclusion that the document in quostion in the 
present case, was not properly stamped. The same observation 
may apply to the last .paragraph of section 19 A and section 40 
(3) of the Presidency Small Cause Courts Act, But as pointed 
out in the Order of Reference “ Where the transfer of the suit 
or the representarion of the plaint is to the High Court on the 
Original Side there may be a special need for a Bpecific provision 
as regards the deduction of the fee already paid, as the system 
of charging court-fees is esyentially different under the Rules 
of Practice applicable to the Original Side.” Sections 20 and
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21 of the old Code of Civil Procedure, as the Order of Reference W h i t e ,  c .  J .,. 

points out, have not been reproduced in the present Code, Saitkaiian-
The observation of the Full Bench of the Bombay High Court 

in Prahhakarhhat v. Vishwamlhar Pandit (1) “ Wheie a Court 
fee on the institution of a suit has been paid in a Court which 
cannot possibly afford the relief sought, it does not seem con
sistent with sound principle that the plaintiff should be con
demned to lose the fees thus paid, or that he should not he 
allowed to ask without paying a second fee for an adjudication 
from a Court which can really give one ” is no doubt ohitei\ 
but, in the absence of express statutory provision the other way,
I am prepared to apply it to the facts of the present case. In so 
doing I am upholding what is admittedly the settled practice in 
this Presidency and what would seem to be, though I have no 
information as to this, the settled practice in Bombay.

I would answer the question in the affirmative.

MunRO, J.—I agree that the question whether the Small 
Cause Court is bound to give credit for the fee levied by the 
City Civil Court should be answered in the affirmative. I think 
this result can be deduced from order 7, rule 10 of the Civil 
Procedure Code o£ 1908, which lays down that the plaint shall 
at any stage of the suit, be returned to be presented to the Court 
in which the suit should hav3 been instituted. If the plaint as 
returned is not a document which the Court to which it is to be 
presented, is bound to receive as it stands—assuming the same 
scale of court-fees is in. vogue in both Courts—I am unable to 
find any sufficient reason for the enactment of the rule. The 
return of the plaint does not by itself save limitation, So far as 
limitation is c,oncerned the plaintiff would be in the same position 
if he tore up the plaint which had been returned to him, and drew 
up and presented a fresh one ; for whether the original plaint 
is presented or a fresh one, the plainfciff, if he wishes to call in 
aid section 14 of the Limitation Act, must show that he comes 
within its terms. I do not think that a Court when returning 
a plaint under this rule can be said to be acting upon it within 
the meaning of section 30 of the Court-fees Act. It Is conceiv
able that the fact that the Court had no jurisdiction to entertain 
the plaint might be noticed before anything was done to the 
stamps. In such a case the plaint could, and should, be returned
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r.
Naiu.

W h i t e ,  C . J .  -without cancelling tlie stamps. A plaintiff who had acted bond
MuNBO AND ,1 l tt iSankaran fide should not be in a averse position because the (Jourt did not

■ iind out its want of jurisdiction before the stamps were cancel- 
led, and, as the rule for the return of plaints makes no distinc
tion between cases where the plaintiff has acted hond fide and 
cases where he has acted otherwise, the same principle is clearly 
meant to apply in all cases.

S a n k a r a n  N a i r ,  J.—A plaint was presented to the City Civil 
Coart on the 21st January 1910 written upon a stamp paper of 
the value of Rs. 75. The stamp was cancelled by an officer of 
the Court on 22nd January 1910.

The Jadge of the City Civil Court was of opinion that the suit 
should have been instituted in the Small Cause Court and 
returned it on 22nd February for presentation to that Court. 
The same plaint was presented to the Small Cause Court with 
the stamp of Rs. 75 which had been already cancelled and 
further adhesive stamps for Rs. 9-12-0 which were required to 
make up the fea of Rs. 84-12-0 chargeable on the plaint in the 
Small Cause Court under section 71 of the Presidency Small 
Cause Courts Act. The learned Chief Judge of the Small Cause 
Court Mr. Justice AyliI'TG with some hesitation and Mr. Justice 
KrishnasWAMT Ayyar  are of opinion that the 75-rupee stamp 
having been rightly cancelled when the plaint was first 
presented to the City Civil Court has lost its force and the plaint 
when presented to the Small Cause Court must be taken to bear 
only a stamp of Rs. 9-12-0.

Section 71 of the Presidency Small Cause Courts Act provides 
that an ad valorem fee shall be paid on the plaint in every suit 
and that no plaint shall be received until such fee has been 
paid. Section 28 of the Court-fees Act also states that no docu
ment requiring a stamp under that Act shall be of any validity 
unless and until it is properly stamped. If therefore the plaint 
when presented to the Small Cause Court bears, in law, only a 
stamp of Rs. 9'12*0, the plaint cannot be received or acted upon.

The question i:eferred to the Full Bench for decision is 
whether the stamp can called has lost its force in the circum- 
atances above stated and whether the plaint must again be 
stamped with a stamp of equal value. I am clearly of opinion 
that the plaintifi: need not affix the stamp again to his plaint.

There is no difference between this case and similar cases iii 
the mofustsil Courts where plaints are returned by one Court for
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presentation to the proper Court. There was a doubt enter
tained for some time nnder tli3 old Code of Civil Procedure' 
whether a plaint should not be returned before it was filed ; or 
whether it might be returne 1 at any stage of the suit. The 
Bombay and the Madras High Courts took the latter -view, 
which has b©3n embodied in order 7, rule 10 o6 the present 
Code o£ Civil Procedure, that the plaint shall at any stage 
the suit be returned to be presented to the Court in which the 
suit should have b?en first instituted. The return of a plaint 
for presentation to a proper Court is to enable the plaintiff to 
present that document without paying the stamp over again. 
It was on the ground that “ where a Court fee on the institution 
of a suit has been paid in a Court which cannot possibly afford 
the relief sought, it does, not saem consistent with sound 
principle that the plaintiff should be condemned to lose the fee 
thus paid, or that he should not hi allowed to ask without 
paying a secon'l fee for an adjudication from a Court which 
can really give one,” that it was held by the Full Bench of the 
Bombay High Court that a plaint might be returned at any 
■stage of a suit to enable the plaintiff to pre3ent the same plaint 
without paying over again that fee to the proper Court— 
Prabhakarhhat v. Vishwamhhar Pandit{V), Order 7, rule 10 
of the Co le of Civil Procedure, 1908, now embodies that rule, 
and it would be thus defeating the very object of the legislature 
in directing the return of a plaint to levy the fee over again 
when it is again presented.

The decision of the Bombay High Court was passed in 1884 . 
and the practice in the Bombay Presidency may be presumed 
to be in accordance with that decision. In this Presidency it 
has been the practice to accept the original stamp in the second 
Court to which the plaint i?? presented. The legislature has not 
interfered with that decision or th? practice. It has obviously 
accepted this view.

Section 14 of the Madras City Civil Courts Act and sections 
19A and 40 of the Presidency Small Cause Courts Act provide 
that credit shall be given to the plaintiff in cases of return of 
plaints to be presented to the High Court for the conrt-fee paid 
in such Court. This was apparently due to the doubt raised by 
the system of the coux*t-fees levied on the Original Side of the

White, C.J., 
M u n r o  a n d  
S a s t k a r a k  
Nair, J,T.

YrswEswAnA
S a r m a

V.
N a i r .

45
(1) (1884) I.L.R.,8 Bom.,313.
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W h i t e ,  C.J., Higli Court being diiEerent in principle from the Gonrt-fees Act.
S ’KAnAN Sections 20 and 21 of the Civil Procedure Code of 1882, not 

j.Qpj.Q(-|T̂ iced in the present Code, enact a similar provision. But 
they deal with the re-instifcution of the suit and this may have 

N'a'ir created some doubt. These provisions certainly indicate the 
tendency of legislation and, taken with the omission to deal 
with the cases under consideration, with the prevailing practice- 
and the FuU Bench decision of the Bombay High Court before 
the legislature, can lead only to one conclusion.

It is then said that a stamp which has been defaced and 
cancelled by proper authority has lost its force and cannot be 
used again. There is, it appears to me, a fallacy in this argu
ment. It loses sight of the fact that a document does not cease 
any the less to be a properly stamped docament by the cancella
tion of the stamp. It continues to be properly stamped. By 
cancellation the stamp cannot be used again, but when the 
same document, which was the plaint in one Court, is rightly 
presented in another Court fis .a plaint in another Court, the 
stamp is not being used again. It is only the same document 
that is being used in another Court; otherwise, it might with 
equal force be argued that a plaint with its stamp cancelled,, 
when filed as an exhibit In another case, must be stamped again.

I am further of opinion that the cancellation in such caseŝ  
must be taken to be set aside by reason of the subsequent order 
returning the plaint. Section 30 of the Court-fees Act runs; 
thus:—

“  No docuinenfc requiring a stamp under this act aball bo. filed or acted' 
upon in any proceeding in any Court or ofEce until the stamp has been, 
cancelled.

“  Such officer, aa the Court or the head o f  tlie office may irorn time to- 
time appoint, shall, on receiving such document, forthw ith effect such 
cancellation by punching- out tlie figure head so as to  leave the amount 
designated on the stamp untouched, and the part removed by punching 
shall be burnt or otherwise destroyed.”

In the course of the argument I was inclined to think that under 
the second clause of this section, the court-fee stamp on a plaint 
has to be cancelled on its presentation. This does not appear to 
be so. Under section 48 of the Code of Civil Procedure of 1882‘, 
the plaint has to be presented to the Court or to such officer as may 
be appointed to receive it. Section 57 provided that,if on the pre
sentation of a plaint it appears that the Court has no jurisdictiort



to try tlie cause, the plaint shall bs refcurnel to be presented
to the proper Court. The first clause of section 30 of the Court- S a n k a r a n

^  ^  N a i r , J J .
fees Act only requires that the stamp shall be cancelled before —-

V ISWBSVy’AR Athe document is filed or acted upon. It does not require the s a r m a

cancellation on presentation. The second clause only requires 
th3 officer.appointi l on that behalf, who will be a different per
son from the Judge himself or who may be a different, person 
from the one appointed to receive plaints, to cancel the stamps 
when—as I read the clause—he receives it for that purpose, 
preliminary to its being filed or acted upon. The obvious in
tention and what these sections lay down is that, when a plaint 
is received, and before it is acted upon or filed, the Judge has 
to decide whether it has been presented to the proper Court and 
according to his opinion return jt for that purpose or other
wise give it to the proper officer for cancellation before il is 
acted upon or filed. He may act upon it without filing it by 
rejecting it for certain reasons, for instance if the plaintiff 
fails to supply within a given time the requisite stamp paper to 
meet the deficiency if any. In these cases he may file a new 
suit but not present the same plaint. When the Court at a 
later stage or the Appellate Court directs the return of a plaint, 
it is only doing what the Court of first instance should have 
done before the cancellation of the stamp. The important 
alteration in the present Civil Procedure Code allowing the 
return of the plaint at any stage only strengthens the arga- 
ment, as already pointed out. It was enacted to enable the 
Courts to do at any stage of the suit what should properly be 
done on presentation of the plaint before it is acted on or filed.
It does not affect the interpretation of section 30 of the Court- 
fees Act. The final order returning the plaint, even if passed 
only in second appeal, Lherefore relates back to a stage of the 
suit before it is acted upon or filed, as a preliminary to which 
alone the stamp has to be cancelled under section 30 of the 
Court-fees Act. The final decision directing the return is an 
order that the Court should not have acted on or tiled the 
plaint. It follows therefrom that the cancellation of the stamp 
was unnecessary under section 30 of the Court-fees Act. The 
plaintiff is in such cases relegated by the order of the position 
he would occupy if the plaint had been returned before having 
been acted upon. A Court which has no jurisdiction to

45-a
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■ W h it e ,  (J.J.,
MUNRO AN'D 
SANTKAEAN- 
N a i r ,  JJ.

yiSWBsWARA
Sa r m a

Nair,

entertain a plaint ouglit to return it immediately. It cannot act 
upon it, though it may be necessary to make an enquiry to 
decide the question of jurisdiction. This is not acting upon it 
but only deciding whether it should act upon it. A jjarty is 
not to be prejudiced if possible by an act of Court afterwards 
found improper ; and cancellation is therefore of no greater 
effect than the other proceedings including decrees which may 
have been passed before the final order was passed to return 
the plaint.

I therefore answer the question whether the Small Cause 
Court is “ bound to give credit for the fee levied by the City 
Civil Court” in the affirmative.
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Before Mr. Justice Benson and 2Ir. Justice Sundara Ayyar, 

MAHAMED KASIM  SAH IB ( P l a i n t i f f ) ,  A p p e lla n t ,

V.

PANCIIAPAKESA GHETTI ( D e f e n d a n t ) ,  E e s p o n d e n t .^’

Qivil Procedure Code, s. 503— R eceiver appointed under section, pnxcers o f—  
cannot recover from  third parties whose rights date p rior to his ay'point- 
ment.

A receiver appointed under section 503 of the Code of Civil Procedure, in respect of 
any moveable or immoveable property is entitled to take possession of it from the 
partis'! to the suit, to manage it, etc. He is not entitled to 'recover possesBion from  a 
third party, stranger to the suit whose righta date prior to his appointment, Such a 
receiver has no right to recover property sold before his appointment by the .judg- 
ment-debtor on the ground that the sale ia voidable as against the creditors on the 
principle embodied in section 53 of the Transfer of Property Act,

S e co n d  A p p e a l  against the decree of F. D. P. Oldfield, Dis
trict Judge of Tanjore, in Appeal Suit No. 21 of 1909 presented 
against tlie decree of V. K. Dasika Chariar, Subordinate Judge 
of Nagapatam, in Original Suit No. 81 of 1907.

The facts for the purpose of this case are fully set out in the 
Judgment.

The Hon. the Advocate-Creneral for appellant.
8. Gurusivcinii Chetti for respondent.
Ju d gm en t.— The suit in this case was instituted by a receiver 

appointed by tke Subordinate Court of Negapatam in execution of
Second Appeal No. 16G3 of 190i).


