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to follow the decision of this Court in Snbbaraya Mudaliv, ]Jlamlm Witrs

Mudali(1) and dismiss the second appeal with costs. %ANAKI?;AN-
SankaraN-Nat, J.—I agree and I have only to add that Nam. JJ.

I believe the practice in this Presidency has always been in  Tmiwp:-

accordance with the law as laid down in Subbaraye Mudali v, TETUIPANI

‘ Kargiarn,
Manika Mudali(1). v
RiguwaTHA
Kiraraz.
APPE LLATD CRIMINAL.
Before Mr. Justice Sundara Ayyar and Mr. Justice Ayling.
GOLLA HANUMAPPA AND oTHERS, 1911.
; April, 24, 25,
v, 28

EMPEROR.

Penal Code, Act XLV gf 1860, s 149—~Ewistence of common object before com-
mencement af flght not necessary to constitute offence—— Criminal Procedure
Code, ss. 237, 238, 423 (b) — dppellate Court has power to convict accused of
an offence of which he is acquitted in cases not falling under zs. 287, 233,

To constitute an offence under section 149 the existence of a common object
before the commencement of the fight in not Recessary, It is enough if the
common ohbject is adopted by all the accused.

The power of an Appellate Court under seclion 423 (B) of the Ciiminal
Procedure Code to alter the finding while maintaining the sentence is not confined
to cases falling under sections 237 and 238 of the Code-

The finding which an Appellate Court may alter under section 423 (2) may
relate either to an offence with which the accused is apparently charged in the
lower Court or to one of which he might be convicted under sectl ons 237 and 238
without a distinct charge. Ia cases not falling under sections 237 and 238, he
cannot be convicted of an offence with which he was not charged in the lower
Court- Where howeveér he has been charged and the lower Court has recorded a
ficding on such charge, the Appellate Court can alter the finding- v

APPEAY against the conviction and sentence passed upon the
appellants by B. C. Smith, Sessions Judge of Bellary Dmsxon, in
Calendar Case No. 72 of 1910. ‘

‘The facts for the purpose of thls case are suﬂﬁmently stated in

the judgment.

Dr. 8. Swaminadhan and 8. Rungqnadha Azynr for appella.nt

(1) (1896) 1L:R-» 13 Mad., 345. # Criminal Appeal No. 22 of 1911,
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The Publie Prosecutor for the Crown,

Junemrnr.—The eight acensed in this ense were all charged
with the offenes of rioting under section 148, Indian Penal Coda.
The second accused was further charged with oulpable homicide
amounting to murder under seotion 802; the sixth and fourth
accused with causing grievons hurt with a dangerous weapon under
seofion 328, The acoused agninst whom there was no charge of
murder or causing grievous hart as the immeliate perpetrators
of thoss offences were, howaver, charged with the eommission
of the offences constructively under sectinn 149 of the Cnde.

The facts of the case are olearly sot forth in the jndgment of
the Sessions Judge and we consider it unnecessary to repeat thom.
The couse of the rioting was an encounter between prosecution
witnesses Nos. 1, 3 and 4 and prob.bly also 8 on the one side and
one Narasakka, the mnther of acoused Nos. 6 to 8 on the otherside.
A case of abduotion of one Narasamama against accused Nos. 2, 3
and 6 initiated by the prosecution fifth witness, her husband, was
pending at the time of the encounter. One Narasappa according
to the progecution washelping the prosecution fifth witness in the
abduetion case. The prosscution witnesses referreil to above were
going from their villags for sowing their fields on the morning of
the day of the offence. The encounter with Nurasakka took place
just outside the village. Abusive words and a quarrel ensued
between the prosscution party and Narasakka, Aoccivding to the
prosecution all the eight aceused went up to the plave where the
quarrel was going on, A fight ensued between them and the

‘prosecution party in which very serious injuries were inflicted on

Narasanna who died in consequence. Prossention witnesses Nos. 3
and 4 also sustained serious injuries and prosecution first witness
was 8leo injured. Some of the acoused also received some injuries,
The lower Court acqnitted all the aeccused of murder. It also
acquitted them of rioting holding that  what happened was g
sudden fight,” that is to sny, apparently, that it was not proved
that the ncoused acted in pursuance of a common objest and were.
therefors not members of an unlawful assembly, = But the Juige
found that the evidenoe established that all the acoused were
guilty of osusing hurt and aconsed Nos. 2 and 6 of cousing
‘grievous hurt,  His judgment doss not show wha!’ injuries each.
“of the accused inflicted and on which of the prosecution
mtnesaea, exoept with respect to the sixth acoused. Agoording
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to him it is not certain who dealt the fatal blow which killed Suwnawa
Narasanna. He proceeds * Though it is not certain that the AE:‘QR
second acoused dealt the fatal blow, he certainly tnok a leading A¥irse, JJ.
part in the fight. I-think there is no reasonable doubst too that Gonos
the sixth accused was particalarly active and that he cansed griev- HAI"UQ?L‘\PI’A
ous hurt to prosecution third witness.” Ie convicted all the Eurigos.
 acoused under section 325, Indian Penal Code, and the second and
the sixth accused under -section 826, Tndian Penal Code, also.
Accused Nos. 1 to 3, 4 and 6 have prefe 101 this appeal.
The evidence as to the details of the fight an | as to the accused
who inflicted the fatal blow on the deceased Narasanna or caused
grievous hurt to prosecution witness No. 3 is extremely disere-
pant and some of the witnesses for the prosecution gave different
accounts on different occasions before the trial of the case in the
Sessions Court. 'We are unable to confirm the Sessions Judge's
finding that it was the sixth acoused that caused grievous hurt to
the third accused. Nor are we able to decide on the evidence
whose a6’ caused the death of Narasnna. We are, however, of
opinion, differing from the Sessions Judge, that the evidence is
sufficient to prove that all the accused were members of an unlaw-
ful assembly and were guilty of rioting and that they were all
responsible for the injuries inflicted on several prosecution
witnesses in the course of the fight. The cause of the quarrel as
already mentione! was the deceased Narasanna’s helping the
prosecution fifth witness in the abduction case and acting against
acensed Nos. 6, 2 and 8 who were the accused in that case. All
the acoused espoused their cause and joined in the quarrel. We
are quite unable to accept the argument of the learned counsel
for the appellants that the existeuce of & eommon -object before
the fight began is necessary to justify the convietion of the
accused of rioting. It is quite enough that accused Nos. 1, 3,4, 5,
7 and 8 adopted the common object of accused Nos. 2, 3 and 6 to
ocause hurt to the proseantion party for helping Narasanna. It is:
also immaterial that the: idea of injuring them was conceived
suddenly after the acoused .went to the scene of offence where
‘Narasakka had already encountered the proseeution party, We
agree with t essions Judge that the accused Nos. 1 to 8 aud 6 are
proved to have been present and to have. taken part in the fight.
Wo also agree that the second and sixth agoused took the most
prominext paxt in it. ‘ o ' ‘
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With the regard to the fourth accused, he pleaded alibi and
examined two witnesses, defencs witnesses Nos. 12 and 13 and

Axrine, 3. produced exhibit X to prove his plea. Thisis a document pur-

GoLLa

porting to have boen executed by the fourth accused in twelfth

H*N?““’“ witness’s favour for Rae. 26, the balance of consideration due from

Emrrson,

him to the witness for the purchase of a bull on the date of the
oftence. The witness swears that the dooument was executed on
the date it bears. Ho is uyppm{antly a respectable witness paying
an annual assogsment of Rs. 300. Defence thirteenth witness is the
stamp vendor who old the stamp on which exhibit X was exe.
cuted on the date provious to the offence. The fourth accused is
a brother of the fifth accused whose presence at the quarrel we find
to be proved and it is possible that he was falsely included in the
charge owing to his relationship to some of the acoused. ILaving
regard to the confl ot of evidence as to the presence of the fourth
acoused we thiuk there is reasouable doubt regarding his compli-
city in the ocenrrence and he is therefore entitled to be acquitted.
Dy, Swaminadhan contends that it is not competent to us to
conviot the accused of being members of an unlawful assembly or
rioting or to hold them oonstructively guilty of the offences of
oausing hurt and grievous hart as they were acquitted of those
offences by the lower Court. But in our opinion this contention
is not sound. Under section 423, clause (0) of the Code of Criminal
Proocedure, an Appellate Court has the power to alter the finding
of the lower Cowrt muintaining the sentence. It is urged that
this provision entitles the Court to conviet an acoused of an offence
of which he is acquitted ouly in eases falling under seotious 237
and 238 of the Code of Criminal Procedure. We see no reason
to adopt this qualification of the plain words of seotion 4:3.
Sections 237 and 238 of the Cude of Criminal Procedure provide
that in the oages to which they apply an acoused person may be
convieted of an offence with which he is not charged. The find-
ing which an Appellate Court may alter under section 423 (5) may
relate either to an offence with which the acoused was apparently
charged in the lower Court or to one of which he might be con-
victed without a distinct. charge. In cases not falling under
sections237 and 238 of the Code of Oriminal Procedure no doubt
the Appellate Court cannot convict a person of an offence with
“which he waa not charged in the first Clourt but where he has been
charged and the first Court has recorded a finding on the charge
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there is no reason for holding that the Appellate Court cannot
alter the finding. There is obviously no injtistice in doing so.
‘Qur view is in accordance with the opinion of the Calcutta
High Court in Satis Chandra Das Bose v. Queen-Empress(1)
and Queen Empress v. Jabanuwlla(2). In the result we acquit
the fourth accused and direct that he be discharged and set at
liberty. We alter the conviction of the other appellants by
finding them guilty of offences under section 147 and under
section 325 and 526 read with section 149 of the Penal Codeand
confirm the sentences.

ORIGINAL CRIMINAL.

Before Sir Arnold White, Chief Justice, Mr. Justice
Sankaran-Nair and Mr. Justice Ayling.

KING-EMPEROR
v,

NILAKANTA AvD THIRTEEN OTHERS, ACCUSED.™

Indian Evidence Aet (I of 1872), ss. 25, 114, illestration (b), 133, 157—
Criminal Piocedure Code, Act V of 1898, 5. 154, 155, 157, 162 and 551
—dpprovers’ evidence, corroboration  qf—Admissibility of previous
statements 0 approvers o Police Inspector—Value of such statements as
corroboration—** Legally competent to investigale,” meaning of—Oonz_pe-
tency of officer of Criminal Investigation Depar tnent.

Sir ArNOLD WHITE, C.J., and AYLING, J.—It is not tne law exther of England or
India that the evidence of an accomplice must be corroborated id material particulars
before it can be acted upon. Where a court is judge of fact as well as of law the court
as a judge of fact is mot precluded from considering“the question whether the
unsupported evidence of an accomplice is true or not. A court may be warranted in
declining to draw the presumption of fact referted to in illnstration () to secsion 114,
Indian Evidence Act (Tof 1872). Section 133, Indian Evidence Act, is the substantive
enactment declaring the law whereas secticn 114 only lays down ceriain propomtlons
mtended to asgist the conrts in dmwmg inferences of fact,

Where the court is acting in the capacity of both judge and jury it must direct
itaelf and the proper direction would be:—Consider the evidence of the approvers,
always bear in mind that it is tainted evidence, scrutinize it with the utmost care,
aceept it with the greatest cantion, consider it in the light of the circmnstances -in

(1) (1809) I. 1. R., 27 Cale,, 172, {2) (1896) L. L. R,, 28 Calc., 975.

* Gpecial Bench Case No. 1 of 1011.
22
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