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APPELLATE CIVIL.

Before My, Justice Wallis and Mr. Justice Sankaran-Nair.

THANDAYUTHAPANI KANGIAR uxp sxovaws (Dmemvoaxss g, '9lL o o
Nos 148D 2), APPELLANTS, ngruatg, 1,
‘ 2,8

v,
RAGUNATHA KANGIAR Axp ormras {PLAINTITFS, AND DErENDANTS
Nos. 128 To 180, 27, 88, 90 AND'LEGAL
RePRESENTATIVES OF THE DECEASED PrAINTITES), RESPONDENTSH*
Hindu Law, partition— Decree pariition, preliminary—Effect of appead
against such decree— Decree effecls severance, which is not affected by
the subsequent appeal.,

A preliminary decree direeting o partition effects a soverance of the
Joint family and the divided status is not effected by fling an appeal
againet such decree. Subsequent births or deaths cannot deprive any of
the parties or their representatives of the shares allotted to them by such
decree.

Subbaraya Mudali ». Manicka Mudali [(1896) I L. R, 19 Mad, 345],
followed.

Sakharam Mahades Dinge v. Hari Erishne Dange [{1881) L LR,
6 Bom., }13], dessented from.

Joy Nargin Giriv, Girish Chunder Myler, [(1878) I. L, R., 4 Calc,
4347, referred to. Such a decree like other decrees, if right at the time it
was passed, cannot be varied by reason of events subsequenlly happening.
Secoxp APPEAL against the decree of F. D, P, Oldfield, District
Judge of Tanjore, in Appeal Suits Nos. 109 to 131 of 1907,
presented against the decree of V. Subramanyam Pantulu,
Subordinate Judge of Tanjore, in Originel Suit No. 27 of 1904,

The facts of this case are fully set out in the judgment.

S. 8rinivass dyyangar for the Hon. the Advocate-General
and G. 8. Ramachandra Ayyar for appellants.

7. R, Ramachandra Ayyar and T. B, Krishnaswami Ayyar for
eighth and ninth respondents.

M. Subrahmania Ayyar for tenth respondent. v

K. B. Ranganadha Ayyar for respondents Nos. 2 to 7.

Wareis, J.—The plaintiff obtained a preliminary decree for

_pertition  which was confirmed- with modifieations. on. appeal,
and died while a Becond Appeal was pending. His legal

# Lecond Appeal No. 1134. of 1908,
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Warzs  representatives havo petitio ed to be broug't on record and the
SANﬁﬁﬁit\N- poiition is opposed on the gronnd that the plaing fi's sharoe passed
Nar. 4. on his death by survivorship and "tha (heio is nothing for the
T;Em- representatives to snce veod to. Whather this be so or not is a
yoruarasr question to be deided in the appesl itseli afior hearing both sides.
K'\J\;,(,MR The legal representaiives deny that the plaiutifl’s share passad by
Bﬁ“‘{?_““ gurvivorshis oe his death, and tLey are entitled to be brought on

ARG the record for the purpose of vontesting thoe point, We therefore

overrule the objection and direct the legal representalives to bo
brought on the record.
Oun the main questn it was held by this Court in Salbraya
Dudali v. Manika BMudati(ly differing from Sukharam Muhadev
Dange v, Wi Ky wa Dunge() that a decreo for partition ¢ffects
a severance of the joint fumily, that this seversnee is not
affcoted by the subsequont filing of an appeal from the decree ;
our attoution was however culled fo ccortuin obscrvetions in
Gorakale Kanaka:ya v. Juwadonn Padhe(3) (where the point did
not arise fur deoisiu:) inwhieh Suklerine Malad v Dange v, Ilari-
Lrishina Dange(2) wus roferred to with approval. 'We have ac-
cordingly recun.idered the question, but aftor listening to the able
and exhaustive ar ument uddressed to us by Mr. 8, Srinivusa
Ayyangar I see ro reason {o differ from the previous decision of
this Court.  Partition may bo effected by congent and in proper
onses by decree. 'When it is «ffected by decres, I vin seeno reason
why the decree should not hold good as other deorees do, uuless
and until it is reversed. It isnot a featuro of vur Inw or any other
logal systen, so far as I know, that the filing of an appeal should
affect the operation of a deorve; and unless the Court intorvenes
{to stay proceedings the yrujerty may be partitioned and distris
buted in the shares fixed by the deorce before the appeal is finally
determined, possibly yecars before, in cases where there are a
‘series of appeuls. Whers o deeres fur purtition has boeen properly
made and has direcled the division of the property in appropriate
shares, L can see no reagon fur altering this portion of the decree
~on appeal by resson of births or deaths afterwards supervening
in the family. A partition by consent in certain shares when

() (1896) 1. L. B, 1v Mad,, 315, (2) (15¢2) 1, L, R,; 6 Bom,, 118,
; (3) Li9i0) M, W, N, 841 at p, §44,
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onee made is not affected by subsequent births or dsaths in the Wﬁr};xs
family, and there does not appear to be any reason why it should g,ygapix.

be ofherwise when it is made by decree. Nar, JJ:

The ordinary rule admittedly is that decrees which were right THANDA=
TUTHAPANI
at the time they were passed, are nof varied by reason of events K xcrar .
which subsequently happen, and I can see no reason why an ex- RAGU;”MEA
ception should be made in the case of decrees for partition, or why Kiweran.
partitions by decres should be put on such an unfavourable footing
as compared to partitions effueted by consent. Assuming alieneos
would not be prejudicially affseted, it woull still be a hardshiy fo
the parties themsclves to make their rights on partitisa to depend
on their surviving the appeal proceedings.  In Joy Narain Giri v.
Giris Chuider Ayti(l) their Liordships of the Judicial Committes
after construing a decrce of the District Court not then under
appeal as a decree for partition observe :—¢ That being so, their
Liordships are of opinion that although the suit is not actually in
terms for partition, yet that the decree does effect o partition, at
all events of rights, which is effectual to destroy the joint esta'e
under the doctrine laid down in the case, which has been quoted,
of Appvierv. Rana Subba Aiyan(2) where it was held that a mere
ageement to divide, effects a severance of the joint family without
waiting for a partition by metes and bounds, What their Liord~
ships appcar to lay down in the passage cited is thata decree
directing partition has the same effzct as an agreement to divide.
In the particular case the decree-holder who had obtained the
decree ahove referred to died while an appeal was pending to the -
Privy Council, but the decres was nevertheless confirmed by their
Lordships in 2 judgment which is not reported. The report deals
with two consolidated appeals, one agaiust an ovder in execution
of the previous decree and another against the dismissal by the
High Court of an appeal from a decree of the Distriet Court dis-
missing a fresh suit filed by the defendant in the previous suit on
the ground that the previous decree had.mot severed the joint
family, and that conseqhiently the property passed to him by
survivorship on the death of the plaintift in the previous suit. Tt
.does not appear to have sueurred to anyone in this hotly contested, .
- Mtigation that, acsuming the first decree effected a severance, the

* (1) (1879) L L R, 4 Cale,, 4345 5 LA, 228, (2) (1866) 11 M.L.4.; 75,
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subsequent death of the plaintif pending an appoal made any
difference. Aund assuming the law to be dorrectly laid down by
their Lordships, that the deoreo of the Court of Iirst Instanee
offected a severance, thute does not appear to be any reason why
the subsequent filing of an appenl should beheld to effect areunion
and justify the Appellate Court in making a {resh distribution of
shares according to the condition of the fumily at the date of the
decision of the appeal, and so depriving partios or their represen.
tatives of the shares originally allotted to them, In Chidambaram
Chettiar v. Guuri Nachinr(l) which algo came before the Privy
Council, the Distriet Judgo tried the first issue as to whether the
zamindari was partible first and in his judgment held that it
was, and that, this baing so, the plaintil was admittedly entitled
to partition. It was not olear if any denrce or order had been
drawn up on this judgment, but an appeal from the decree of the
High Court affirming the final decree of tho Distriet Court, their
Liordshipe hold that the judgument of the District Judge ou the
first issue was equivalent to a decluratory doores and rendered the
parties separate in estate, if they had not already been so, and
that the subsequent death of tho plaintiff before the final decree
of the Distriet Court dil not make any difforence or ocause the
euit to abate. Their Liordships no doubt observed that the defend-
ant had not appealed from the julgmoent of the Distriot Court
on the first issus and appeared to have acquiescod in it but these
remarks were probably due to the fact already mentioned that no
decree or order directing partition was fortheoming, and it does
ot appear that the result would have been different if these features
of the case had been absent. The ruling in Smgili v. Mookun(2)
that the plaintiff’s share must be detexmined with reference to the
oondition at the dute of the final deoree in the suit is opposed to
hoth of the Privy Council deoisions abave mentioned, although the
actual decision may possibly be supported on other grounds, as in
that case the only devree passed by the lower Conrt was set aside,
AAs regards Sukbaram Muhader Dange v, Hari Krishna Dange(3)
the decision rests on the proposition that the decree of the Subordi~
nate Judge in that case did not operate as a severanade so long as
it remained under appeak. For the reasons already given, I prefer

(1) (1879) LUK, 2 Mad., 83. (2) (1893) LL.R , 16 Mad , 360 at p. 353,

(3) (1883) LY.R. 8 Bom., 1187
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to follow the decision of this Court in Snbbaraya Mudaliv, ]Jlamlm Witrs

Mudali(1) and dismiss the second appeal with costs. %ANAKI?;AN-
SankaraN-Nat, J.—I agree and I have only to add that Nam. JJ.

I believe the practice in this Presidency has always been in  Tmiwp:-

accordance with the law as laid down in Subbaraye Mudali v, TETUIPANI

‘ Kargiarn,
Manika Mudali(1). v
RiguwaTHA
Kiraraz.
APPE LLATD CRIMINAL.
Before Mr. Justice Sundara Ayyar and Mr. Justice Ayling.
GOLLA HANUMAPPA AND oTHERS, 1911.
; April, 24, 25,
v, 28

EMPEROR.

Penal Code, Act XLV gf 1860, s 149—~Ewistence of common object before com-
mencement af flght not necessary to constitute offence—— Criminal Procedure
Code, ss. 237, 238, 423 (b) — dppellate Court has power to convict accused of
an offence of which he is acquitted in cases not falling under zs. 287, 233,

To constitute an offence under section 149 the existence of a common object
before the commencement of the fight in not Recessary, It is enough if the
common ohbject is adopted by all the accused.

The power of an Appellate Court under seclion 423 (B) of the Ciiminal
Procedure Code to alter the finding while maintaining the sentence is not confined
to cases falling under sections 237 and 238 of the Code-

The finding which an Appellate Court may alter under section 423 (2) may
relate either to an offence with which the accused is apparently charged in the
lower Court or to one of which he might be convicted under sectl ons 237 and 238
without a distinct charge. Ia cases not falling under sections 237 and 238, he
cannot be convicted of an offence with which he was not charged in the lower
Court- Where howeveér he has been charged and the lower Court has recorded a
ficding on such charge, the Appellate Court can alter the finding- v

APPEAY against the conviction and sentence passed upon the
appellants by B. C. Smith, Sessions Judge of Bellary Dmsxon, in
Calendar Case No. 72 of 1910. ‘

‘The facts for the purpose of thls case are suﬂﬁmently stated in

the judgment.

Dr. 8. Swaminadhan and 8. Rungqnadha Azynr for appella.nt

(1) (1896) 1L:R-» 13 Mad., 345. # Criminal Appeal No. 22 of 1911,



