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A P P E L L A T E  C R I M I N A L .

Before M r. Justice P rin sep  and M r. Justice O 'Km edlg, 

EMPRESS v. ISHAN CHUN DR A  DE a n d  a n o t h e b . *

Bengal Hxciae A ct (.V II o f 1878), «s. 15, 53, 60, 81— Sate ty  servant o f
licensed vendor— Oooly employed by servant—ltqferen.ee to S ig h  Gourt—
Revisional Jurisd iction.

The servant of a licensed vendor sold eight quart bottles of country Bpirit, 
and employed a cooly to carry them as ha directed. The servant waa con
victed uuder a. 60, Beng. Aot VII of 1878 ; and the oooly was ooavicted 
under s. 61 of the Barne Act. It was suggested that the servant should 
have been convicted under s. £3, and that the cooly had committed no offence.

Held, that the oonviction of the cooly was illegal, and must be set aside.
H eld, also, that the servant was properly convicted, and whether under 

s. 60 or s. 53 was immaterial.
Queen v. Ishan (thunder Shaha (1); and Empress v. Baney Madhub 

Shaw (2) followed.
The necessity for altering a oonviction from one seotion to another for 

cognate offences, when the «coused has not been prejudiced by any suoh error, 
is no sufficient ground for a reference to the Court of Revision.

T h is  w as a  reference from the Sessions Judge of Tipperah 
under s. 438 o f the Code o f Criminal Procedure. The termB of 
the Eeference were aB follows :—

Accused Ho. 1 has been oonvicted under s. 60, and accused No. 2 under 
'S. 61 of Beng. Aot VII of 1878. Tbe former sold eight quart bottles of 
country spirit, and the latter had them in hia possession, i.e.) carried them as 
a oooly by direction of accused No. 1.

It is contended that the conviotion of both the accused is illegal, because 
aooused No. 1 was not a liaensed vendor, and accused No. 2 might lawfully 
have had 12 quart bottles in his possession.

’With regard to the case of accused No. 1 he is not a licensed vendor, but he is 
servant to a licensed retail vendor, and sold’the liquor as suoh. Section 60 
applies only to sale by licensed vendors, accused ought not therefore to have 
been convicted under that seotion. It may be tbat be has committed an 
offence punishable under s. 63, and if an appeal lay to this Court, I  
might perhaps under s. 423 of tbe Criminal Procedure alter the finding

* Criminal Reference No. 49 of 1833, from the girder made by R. Towers, 
Esq., Sessions Judge of Tipperah, dated the 25th April 1883.

(1) 10 W. S., Cr., 84.
(2) 1, L. R., 8 Calo., 207 : 10 C. L. K., 389,
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maintaining tha sentence, but as tlie case is not appealable I oannot do so, 
a n d  I cannot direct tlie lower Court to enquire into the offence punishable 
under a. 63, because I could only make suoh order in case tlie aoousad bad 
been discharged; s. 436, Criminal Procedure. I  thiufc I  ought, therefore, 
to submit tbe case of accused No. I to the High Court to be dealt with under 
b. 439. I am inclined to think that the proper course would Lave been to 
prosecute) not him, but bis master, under 8. 60.

As to accused No. 2 tbe oonvictionseems unsustainable. Section 61 of tbe 
Excise Act must be read with s. 15, iu whioh the quantity specified is 12 quart 
bottles. It is stated that tbe Board of Revenue huve made an order, as they 
are empowered under s. 15, reducing the quantity to six quart bottles, but my 
attention has been directed to the case of Empress v. K o la  La lang  (1), in which 
it is shewn that persons, wbo are not licensed vendors (and it is admitted that 
accused No. 2 is not' one) do not commit an offence by possessing a less quantity 
than. 12 quart bottles, though tbe quantity they possess may be greater than 
that authorized by tbe "Board by virtue of the power conferred on them by 
b. 15. I  would, therefore, recommend that tbe conviction of aooused No. 2, wbo 
seems an innocent party, be set aside, and tbe fine ordered to be refunded to 
him.

No one appeared to argue tlie case.
The judgment of the Court (P&insep and O’ K inealy, JJ.) was 

delivered by
Pbinsep, J.— Tbe second defendant uniat clearly be acquitted 

on tbe authority of the judgment of this Court in the case o f  
Empress v. Kola Lalang (1) in which we concur.

The first defendant has in our opinion been properly convicted 
whether under b. 60 or s. 53 is immaterial— see Queen v. Ishan 
Chunder Shaha (2) ; Empress v. Baney Madhitb Shaw (3). We would 
further observe that for reasons stated by the Sessions Judge 
himself, he need not have referred the case of this prisoner. A  
necessity for altering a conviction from one section to another for 
cognate offences when the accused has not been prejudiced by any 
such error is no sufficient ground for a reference to the Court o f  
Eevision.

(1) I. L. E., 8 Calc., 214,
(2) 19 W . R., Or., 34,.
(3) I, Ii, R., 8 Calo., 207: 10 C. L , R,, 389.


