
liave agreed to execute exhibit A if Kunlii Lakslimi, wlio was
fully coiiserTant m th  the facts, had not agreed to aoknowiedge Sdk'dara

bini as the jenmi and agreed to hold the land iinder him on that
footing. Kunhi Ijakshmi hy her coutliict induced Iswara to Kû ’rit.
execute exhibit A, as she would otherwise have been bound to
Burrender the lands to him as the auotion purchaser of her iavashi’s Kottayi
rights. We cannot agree ■with the contentioa that any express
admission of jenm r i g h t  by th e  demisee otherwise lhaa "by t h e  V ap.a k a k o t

aoeeptance of tho demise was necessaiy in the cirGumstfaiceg of the
ease to estop her from denyiii,g the plaiiitiil’s jenm iiglit» NAaitjuDr.i.

In the view wo take on the q_iiestioris discussed it if3 umieoes-” 
eary to consider the contention tliat the otti right that Isvv*;iira 
Vadhvan first purchased in auction 'tvaa Bot irredeemable. The 
defendants did not in this suit allege that the jeum sale to Is-wara 
was not binding on the Kiiru.ng'ot tarwad but relied solely on 
exhibit I.

In the result this appeal must he dismissed with costs. Time 
for payment of the mortgaga money and the value o! improvements 
is extended till the re-opening o£ the District Oourt after the 
Bummer recess.
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APPELATE CIVIL.

Mefore jV t . Justice Benson and Mr, Justice Krishnaswatni Ayyar.

KANDAS AMI A SAM  (Eighth Defendant) Appellant, 1910.
. V. January, 31.

SOMASKANDA ELA WIDHI, LIMITED, THROUGH ITS Februaiy, 16. 
SECRETARIES,

CHIDAMBAEAM CHETTIAR a n d  a n o t h e r  ( P l a i n t i f f s ) ,

R e s p o n d e n t s .®

Hindu law— UjuUvided family—-ifa?iager^ position o f—Alimalion ly  
Manager—Effect o f  subsequent assent o f  co-parceners.

The Manager of a joint Hindu family is not, in tlie exercise of his powers, 
the agent o f the family in the strict sense of the term and conserj^uently 
no ratitioation o f his act by the other members o f the co-parcenary ia possible,

* Second Appeal No. 215 of 1908. 
n -A



Besson The assent o f the other membera o f the family to an alienation by the
and manager is only evidence of justifiable fan:iily necessity. Where therefore itia

K h i s h n a -  -  1 . ,
SWAMI found that tiiere was no such necessity, such assent is no evidence for that

A y y a r , JJ. purpose.

^   ̂ Aa however the property vests in the undivided family, the manager with
A saei assent o f the other meinbers may give a good title to an alienee even

V. though the alienation is not for any family necessity. Such assent is not that
^LA o f a principal to the acts of an agent but supplies the want o f capacity on the

’ part o f  the manager to alienate family property.
An alienation by a manager without justifiable necessity is void as regards 

the shares of the other members of tJie family and where such necessity exists 
it is valid in its entirety. An assent by all the members at the time of alienation 
without taking part in it, will pass the property. An assent by some only, 
though evidence of necessity, will not, in the face o f positive evidence 
o f the impropriety of such alienation, suffice to pass their interests.

The subsequent assent of all the members will not, apart from any question 
of estoppel, validate an alienation by the manager, which is void in its incep
tion for want o f justifiable necessity.

Annamalai Chetty v. Murugesa Chetty, [(1903) I.L.B., 26 Mad., 544] 
referred to.

Unni V.  Kunehi Amma [(1891) I.L.E., 14 Mad., 26 at page 28], referred to.
Secokd Appeal against the decree of C. Qr. Speneer, DiBtriofc 

Judge of Tinnevelly, in Appeal suit No. 384 of 1906, presented 
against the decree of V . K. Desika Chariar, District Munsif of 
Tinnevelly, in Original Suit No. 255 of 1905.

The facts are stated in the judgment of the lower Appellate 
Court which is as follows ;—

The suit was brought on a registered chit mortgage bond 
executed by Eamaswami Asari now deceased. Appellant who 
is eight defendant, in the iower Court is brother of Eamaswami 
Asari. The suit was contested between the plaintiffs who 
are secretaries of the Somaskanda Ela Nidhi and the eighth 
defendant, who applied on his own motion to be made a party'to 
the suit.

The grounds of appeal are that plaintiffs did not allege or 
prove that being a member of the joint family appellant was 
bound by his brother’s act or that he subsequently consented and 
60 became bound. Appellant’s pleader urges that plaintiff having 
failed to set up this case, his suit should have been dismissed.

The plaintiffs’ case was that the plaint properties were the 
exclusive properties of the late Eamasami Asari and that he was 
divided from his brother. The District Munsif found this to be not 
B true case but he found on the third issue that the eighth defend
ant acquiesced in what his brother did aa mauBger of the joint
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family. Appellant therefore takes tlio objectioQ that the plaintiff Bensoii'
has not attempted to pro 70 that Eamas-t,mi Asari’s act was Xrishna-
biuding on. (him) appellmt as being done for the benefit or
necessity of the family. He also argues that siipposiTig appellant —1,
iimde payments towards the chit, he may have done so only to 
save his brother’s share for the benefit of himself as survivor. v.

It does not seem to have been at all contended hitherto that 
the mortg:ige was not binding on Ramasami Asari’s share, fo r  it; Ltd.
is reooguised law that a co-pareener can deal with his own share.
Therefore under the third issue the District Munsif proceeded 
directly to consider whether Eamasami Asari’s act would bind the 
appellant’s iaterest as well.

The signatures of appellant on the reverse of exibit 0 series 
do not prove that he made payments for which the receipts were 
granted. But the District Mimsif was certainly right in assuming 
from them that appellant knew of and probably also acquiesed 
in the transaction especially as there was more than once isolated 
iustance in which appellant took the receipts.

According to apppellant’s own cus9 the brothers were undivided.
So the argument that he may have paid to save the share of 
his brother will not hold water. As the properties stood in the 
came of Ramasami Asari, and the eighth defendant was added at 
his own instance, the plaiutiS could not put forward the plea 
of acquiescence at first. But the District Munsif having found 
the family to be undivided there is no objection to the Oourt pro
ceeding to a cousideratiqn. of the question whether the transaction 
benefited the joint family and was ratified by the eighth defendant.
On the evidence, such as there is of it and in the absence of 
proof to the contrary, the District Munsif’s finding was justified.

The respondent has taken an objeotiou to the finding on 
the second issue, but after reading the evidence I see no reason 
to differ from the District Munsii’s view. Exhibit C series which 
respondent relies on to prove acquiescence themselves go some 
way to support the finding that the,family was undivided.

The appeal is therefore dismissed with costs.
The eighth defendant appealed.
F, Furushofhama Ayyar for The Hon. the Advooate-General 

for appellant.
Dr. B. Samimdhan for respondent.
M. Srlnmm Ayyangar for first respondent*
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ISO T H E  I N D I A N  L A W  E E P O E T S ,  [ V O L .  X X X V .

Br.NRow Jui>GMENT.-—TlaiiiasamT. Aein'i find t l ie  e ig l i t l i  clefenclnnt w o re

TP- Ibrolliers a n d  ii ieiabors ol: a n  m id iv ic lod  H i n d u  ffluii ly . E a n ia «

sw'Ar.ii sam i roorigsigecl l:lio su i t  p ro p e r t ie s  (wliioli m u s t  n o w  bo talvon on
A.\y\t., elJ. ^1̂  ̂ fincliiiga of t h e  C o u r ts  be low  to  h a v e  lo lo n g ’od to  tiio j o i n t

X awdasami lan i i ly )  to th e  phun tif i ' ,  N i i lh i ,  I t  ia fo m v i b y  t h e  M u n s i f ,  a n d

^ ' ' y /  t h a t  f in d in g  w as apparontlj? '  n o t  dli:!]iut('d i a  npp oa l ,  i lu i t  (lio
SoMASK.'Vi'rDA 3QiQr(n>ao'o \?aB n o t  fo r  a  f a m i ly  pu rp o ao .  T h o  fiicts se t  o u t  i n  
£ l a  K:n.)in,  ̂ .

L td. paran’rap l i  14 of th e  M u n s i f ’s jiidfvraont m a k o  li. a b in u la n t ly  c h ja r

th a t  tl iore  w as no  ji iatifiiihio i 'nniily neoeas i ty  fo r  tl io  a l io a a t io n .

T h e  M n n a f  liowevor i'oiintl t l i a t  tho  tr:jnsa(>.tiou was ra l i l led  b y

th e  e ig h th  d e fe n d a n t  n n d  th i s  (^oncluf^ion haa  b een  acci'phMi b y  tb e

D is t r i c t  J u d g e .  I t  is a r g u e d  on  a p p e a l  t l i a t  th e r e  eouhl be  n o

ra t iC ea t io n  of a  t r a n a e t io n  w h ic h  w as  n e v o r  t 'n to rod  in to  on

b e h a lf  of tho  eighf.li d e fe n d a n t .  T h i s  a rg 'u m i 'a t  n in a t  be aocep ted

as so u nd  if E a n ia a a m i ’s a l ie u a t io u  i s  r('t;ted on  th e  footin^^*’ of a

c o n t r a c tu a l  ng'CM.iey, T h e  m a n ag 'o r  of a  j o i n t  H i n d u  f a tn i ly

e s f i e i s in g  t h e  powivrta Cff a m a n a g e r  is  n o t  tho  a g o a t  ol‘ th o  fa in i i y

in  tho  st j io t  seiiBO of t h s  to rm .  See Annnmnlai Chetly v. 'JUnnKji'm
Cki-Uy[\). N o  rat if iea tio ii  is  posaible  w h e re  t b e  a g e n t  docs n o t

p'Ji’p o r t  to  ac t ,  t h o u g h  w i t i io u t ' a u th o r i ty ,  on b e h a l f  of a  p r in c ip a l

sea lu'igldeij Maxdcd cj' Co. v. Diira)if(2). P .u t  th e  niasi:ii',(ir

of a H i n d u  f a m i ly  h a s  po w er  to  a c t  f o r  th e  f a m i l y  eubj(>ct to

ce r ta in  res tr ic t ions .  Alienatio2i3 fo r  a  f a m i ly  p u r p i ’so a r e  wii.hiii

h is  com petency .  O n e  m o do  of proving- tho  f a m i ly  p u rp ose ,  o r

jas ti i i j ib ie  f a m i ly  necess i ty  as i t  h as  boon  c;d.h'd, ia tlio a ssen t  o f
an  a d u l t  raerabi'r  of t h e  f a m i ly  con ipe te j i t  to  eon trao t .  T l io  f a m i ly

piirpofie m a y  al;o be  p ro ved  b y  showing ih o  o iroum staneoa  which
liave necepsita iod  th o  fLlionaiinii y/1io!1 thoao  oireixmsfrance.s a r e

w i th in  t l ie  p m ’view  of Iho ru les  of th e  H i n d u  la w  on  th o  sub jo e t .

I n  tliifi c:i.':;e t l ie  absonco of th e  f a m i ly  nooossify  is d i s l i n c t l y  fo u n d .
I n  th a  faoe of siich a  f i n d i r g  t h e  awscut of oo-parcenors  as

eYidoneo of ouoh neeo?si ty  c a n n o t  avai] .  B u t  ua t l ie  p r o p e r ty

vests in  th e  u n d iv id e d  f a m i ly  t h e  m a n a g e r  w i th  th o  a s s e n t  of tlse

o ther  moiaborfi id ay  p iv e  a  goo d  t i t l e  to  l l ie  a l ie n e e  oven t l io n g h

th e  alienatioB. ia n o t  f o r  a n y  f a m i l y  neeo3si ty .

I t  is  n o t  n o c e s s a ry  t h a t  th e  as3entin^^ m e m b e r s  s h o u ld  jo in  i n  

tho traiisl 'er. T h o  ru a n a g o r  k a v iu g  th e  p o w e r  to  aot b y  h im se l f  

th e  a s s e n t  of th o  othek’ m em b o rs  cu res  h is  iu o a p a o i ty  to  ao t s i n g ly

(1) 1£)08) I  K‘, m  Bludv O ii- (2) 10U1) A* 0., 240‘



in oertain matters or clothes bim with tlie iiecespary capaeit}’ for Bet','sos
tli0 complete representation of tlia interests of the family. The
assent in this case is not that of prineipala to the acts of au ngent,
hnt, aa Mr, Mayne says, it is the supplying by the coiiser.t of the
co-pareeoers the want of capaeity on the part of the manager to
alienate family property. “ Such consent ”  he adds “ may either "i;,'
he express or implied from their conduct at or after the time of ̂ Eli iMDni,
the transaction,” section 345. It has been lield hy the Privy Ltd.
Council in the case of transactions by a Hindu widow that they 
are only voidable, not void and that the reversioner succeeding to 
the estate may by his conduct ratify the traiisaotions  ̂ and give 
them full validity {llodhu Sudan Singh ?. Rooke -(I) and Bij'oi/
Gopai Mulcerji V. Krishna MaimJd Bebi (2). Is the act’of the 
manager similarly voidable and not void where it is in excess of 
his powers limited to justifiable neoessity ? It has invariably 
been accepted as a sound canon of the Hindu Law that where the 
alieuation is not for justifiable necessity it is void as regards the 
sliares of the other members of the family and where such neces
sity exists it is valid in its entirety. See Hum v. KiiucM Anna (3).
8/ieo Sanica)' Qir v. Earn Shewnk Chowdhri (4) aud Bahcant Ilao 
V. Ram Krima (5). It has never been suggested that the 
alieuation by the manager is Duly voidable where it is not for 
jastifiable necessity. Taking it that there are two clafsses o£ 
alienations by the manager some valid and others in valid, what is 
the true position of an alienation by the manager which is subse
quently assented to by the remaining’ members of the joiat family P 
An assent at the time of the alienation without taking part in it 
is, we have already said, sufficient to pass the property. An 
assent by some alpne, though evidence of the propriety of an* 
alienation, will not, in the face of positive proof of its impropriety, 
eufSce to pass their interests, for such assent does not amount to 
a transfer. But where all the remaining members assent to the 
alieuation subsequent to it, does it vaUdate the alienation apart 
from any question of estoppel ? The decision in Musiligadu v.
Nannigadu (6) which was referred to appears to rest upon estoppel 
of which there is no suggestion in this case. A,t page 493 the

(1) (19!i8) 25 Calc., 1. (S) (19i.‘7) I.L.U ., 31, Oak., 329. .
( 3 ) ( 1891) I .L .E ., »4 M ad., 26 at p 28. (4 ) {1 8y 7 )r .L .E .,24 C a la ., 77 afcp.82,
(5) (l9Ui) S liom., L.K., 6b2. (6) (1905) J5 M.O.J.,49^.
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B e k s o n  learned jmlges who decidvxl tlie case observe if, as a matter of
fact, the defemiaiifcs after tlieir father’s death assented to the

^  poisesaion of the land bting taken by the donee on their non-
.!_L payment of the rent and also asfleuted to the pLiiiitiff’s joining'

KANnASAMi mother’s death in redeeming: the LukJ, they cannot now
Asaei

be permitted to contend that their father liad no right to assign 
the land in the first instanoa.”  The question remains whether the 
siibsiqaent asspnt of the remaining- members of the family can 
validate the prior alienation by the manager. It has been hold 
by the Privy Oaiiiicil tiiat the subsequent assent of the presump
tive reversioners can validate an alienation by a H indu widow' 
otlierwise not justifinble. They gay “  It  is immaterial whether 
tlie concurrence of the reversioners was given at the time the 
alieiiatiou was made or it was given after tho execution of tlie 
deeds of alienation. Bajranyi Singh v.ManokdrHika Jiaks/i 
But this probably rests on the view that the alienations themselves 
are only voidable. I f  on the other hand a manager’s alienation 
is void because it is not for justifiable necessity it is difficult to 
see how the subsequent assent of the remaining members of the 
coparcenary can validate an alienation void in its iiioeption.

But in this case the District Judge says “  the District Mu naif 
was certainly right in assuming that appellant know of and 
probably also acquiesced in the transaclion especially as there was 
more than one isolated iustauoe in which ap[)ellant touk -the 
receipts.”  If this means that there was a eonsout to the mort gago 
at the time of irs execution the oppellant’s interest is certainly 
bound. Bub if it means the same thing as the ratitioiition which 
the Judge speaks of subHcquently, we think it is not suthoient to 
bind the eighth defendant.

W e must ask the District Juilge to find upon the evidence on 
record “  whether tho eighth defendant assented to the mortgage 
at the time of its execution.”  The finding should bo submitted 
within six weeks, and seven days will be allowed for filing 
objections,

(1) (1U08) I X .R .,  ao A ll., J.
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