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have agreed to execute exhibit A if Kunhi Lekshmi, who was
fully couservant with the facts, had not agrecd to ackrowledgs
him as the jenmi and agreed to hold the land under him on that
footing. Kunhi Lokshmi by her conduct induced Iswara to
execute exhibit A, as she would otherwise have been bound fo
surrender thelands to him as the auetion purchaser of her favazhi’s
rights. 'We caanot agres with the contention that any express
admission of jenm right by the demises otherwise then by the
acceptanes of the demise was necessary in the circumstances of {he
case to estop her from denying the plaintiff’s jenm right.

In the view we take on the guestions discussed it is unneces-
gary to consider the contention that the eifiright that Iswara
Vadhvan first purchased in auction was not irredsemable, The
defendants did not in this suit allege that the jenm saies to Tewara
was not binding on the Kurungoet tarwad but relied solely on
exhibit I.

In the resulf this appeal must be dismissed with costs, Time
for paymant of the mortgags money and the valune of improvemsnts
is extended till the re-opening of the District Court afier the
RUMImer Tecest.

APPELATE CIVIL,

Befure Mr. Justice Benson and Mr. Justice Krisknaswami dyyar.

KANDASAMI ASARI (EicETE DgEFENDANT) APPELLANT,
SOMASKANDA ELA NIDHI, LIMITED, THROUGH ITS
SECRETARIES,

CHIDAMBARAM CLETTIALR Axp AwormER (PLAINTIFES),
Resroxponte.?
Hindu low—Undivided family—Uanager, position of—dlienation by

Manager—Iiffect of subsequent assent of co-parceners,

The Manager of a joint Hindu family is not, in the exercise of his powers,
the agent of the family in the strict sense of the term and consequently
no ratification of his act by the other membery of the co-parcenary iz possible.

% Becond Appeal No. 215 of 1908.
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Brxsox The assent of the other members of the family to an alienation by the
KR?;TI:)NA manager is only evidence of justifiable family necessity. Where therefore it i

SWANMIT found that there was no such uvecessity, such assent is no evidence for that
Avyar, JJ. purpose.
- As however the property vests in the undivided family, the manager with
Kaxapasam:
Asagy  the assent of the other members may give a good title to an alienee even
v. though the alienation is not for any family necessity. Such assent is not that

%’fﬁ%ﬁiﬁ*‘ of a principal to the acts of an agent but supplies the want of f capacity on the

LD, part of the manager to alienate family property.

An alienation by a manager without justifiable necessity is void as regards
the shares of the other members of the family and where such necessity exists
it is valid in its entirety. An assentby all the members at the time of alienation
without taking part in it, will pass the property, An assent by some only,
though evidence of neccessity, will not, in the face of positive evidence
of the impropriety of such alienation, suffice to pass their interests.

The subsequent assent of all the members will not, apart from any guestion
of estoppel, validate an alienation by the manager, which is void in its incep-
tion for want of justifiable necessity.

Annamalai Chetty v. Murugesa Chetty, [(1903) LL.R., 26 Mad., 544]
referred to.

Unni v. Kunchi Amma [(1891) I.L.R., 14 Mead., 26 at page 28], referred to.

SeconDp APPEAL against the decree of C. G. Spencer, Distriet
Judge of Tinnevelly, in Appeal suit No. 384 of 1906, presented
against the decree of V. K. Desika Chariar, District Munsif of
Minnevelly, in Original Suit No. 255 of 1905.

The facts are stated in the judgment of the lower Appellate
Court which is as follows :—

The suit was brought on a registered chit mortgage bond
executed by Ramaswami Asari now deceased. Appellant who
is eight defendant, in the lower Court is brother of Ramaswami
Asari. The suit was contested between the plaintiffs who
are socretaries of the Somaskanda Ila Nidhi and the eighth
defendant, who applied on his own motion to be made a party'to
the suit.

The grounds of appeal are that plaintiffs did not allege or
prove that being a member of the joint jamily appellant was
bound by his brother’s act or that he subscquently consented and
g0 became bound. Appellant’s pleader urges that plaintiff having
failed to set up this case, his suit should have been dismissed.

The plaintiffs’ case was that the plaint properties were the
exclusive properties of the late Ramasami Asari and that he was
divided from his brother. The District Munsif found this to be not

a true case but he found on the third issue that the eighth defend-
ant acquiesced in what his brother did as manager of the joiné
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family. Appellant therefore takes the objection that the pleintiff
has not attempted to prove that Ramaswmi Asarl’s act was
binding on (him) appellant as being done for the benefit or
necessity of the family. He also argues that supposing appellant
made payments towards the chit, he may have done so only to
save his brother’s share for the benefit of himself as survivor.

It does not seem to have been at all contended hitherto that
the mortgage was not binding on Ramasami Asari’s share, for it
is recognised law that a co-parcener can deal with his own share.
Therefore under the third issue the Distriet Munsif procesded
direotly to consider whether Ramasami Asari’s act would bind the
appellant’s interest as well.

The signatures of appellant on the reverse of exibit C series
do not prove that he made payments for which the receipts were
granted. But the District Munsif was certainly right in assuming
from them that appellant knew of and probably also acquiesed
in the transaction especially as there was more than once isolated
instance in which appellaut took the receipts.

Aceording to apppeliant’s own case the brothers wers undivided.
So the argumeut that he may have paid to save the share of
his brother will noi hold water. As the properties stood in the
name of Ramasami Asari, and the eighth defendant was added at
his own instance, the plaiutiff could not put forward the plea
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of aequiescence at flrst.  But the Distriet Munsif having found:

the family to be undivided there is no objection to the Court pro-
ceeding to a consideration of the question whether the transaction
benefited the joint family and wasratified by the eighth defendant.
On the evidence, such as there is of it and in the absence of
proof to the contrary, the District Munsif’s inding was justified.

The respondent has taken an objection to the finding on
the second issue, but after reading the evidence I see mo reason
to differ from the Distriet Munsil’s view. Ixhibit O series which
respondent relies on to prove acquiescence themselves go some
way to support the finding that the family was undivided.

The appeal is therefore dismissed with costs.

The eighth defendant appealsd.

V. Purushothama Ayyar for The Hon. the Advooate-&eneral
for appellant.

Dr. 8. Saminadhan for respondent,

K, Srinivase dyyoangar for frst respondent.
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Fupament.—Ramasami Asari and the eighth defendunt were
brothers and membors of an undivided Windu family. Rama-
semi mortgaged the suit properties (which must now be taken on
the findings of the Courts Lelow to have belonged to the joing
fomily) to the plaintiff, Nidhi. It {s found by the Muusif, and
that finding was appavently net disputed in appeal, that the
mortgage wag not for a family purposo. The faets set out in
peragraph 14 of the Munsit’s judgment make it abundanily clear
that there was no juatifinble fnmily necessity for tho slienation.
The Iunsit howevor found that the transaction was ratified by
the eighth defendant and this eonclusion has been accepled by tho
Diatriet Judge. It is argued om appeal that there could be ne
ratifleation of a franaction which was uever entered into on
behalf of the eighth defondant.  This argument must bs aocepted
as sound if Ramasami’s wlienation is rested on the feoting of a
contractual oageney,  The manager of a joint Hindu family
xereising the powers of & manager is not the agont of the family
in tho siriet sense of the termn.  See dnnmnalai Chetly v, Hurugese
Chstty{l). No ratification is pessible where the agent docs not
purpozt to act, though without'authority, on behalf of a prineipal
sea Heighley Mawsted § Co. v. Durant(Z). Dut the manager
of a Hindu family has power to act for the family subject to
certain restrictions,  Allenations for o faprly purpese wre within
his competency. One mode of proving the family puipose, or
jostiinble femily necessity as it has beon ealled, is the assent of
an adult member of the frwily compebont to eontract,  'The family
purpose may aloe he proved by showing thoe eireumstances which
have necessitated the slienadion when thoso cireumstances arve
within the purview of the rules of the Iindu law on the subject.
Tn this camo tho ehuones of the family necessity is disfinetly found.
In the face of such a finding the assont of co-parcencrs ag
evidence of guch necessity cannot avail.  But as the proporty
vests in the undivided family the manager with the assent of the
ether membors way pive a good title fo the alience cven though
the alienation iz not for any family necessity.

It is not mocessary that the assenting members shonld join in
tho tranzler.  The manager having the power to aot by himself
tho assent of the other members cures Lis incapacity to act singly

(1) 1908) I L' :R', 26 I‘i“d', GL_(.. (2) 1901) A O., 24‘0'
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in eertain matters ot elothes him with the necessary eapacity for
the complete representation of the interests of the family, The
assent in this ease is not that of principals fo the acts of an agent,
but, as Mr. Mayne says, it is the supplying by the consent of the
co-parceners the want of capacity on the part of the manager fo
alienate family property. ‘Such consent” he adds “may either
be express or implied from their conduct at or after the time of
the transaction,” section 345. It has been held by the Privy
Council in the case of transactions by a Hindu widow that they
are only voidable, not void and that the reversioner suceseding to
the estate may by his conduct ratify the transactions, and give
them frll validity (Modhu Suden Singh v. Rooke {1) and Bijey
Gopal Mukergi v. Krishna Mahishi Debi (2). s the act of the
mavager similarly voidable and not void where it is in excess of
his powers limited to justifiable necessity ? It has invariably
heen accepted as a sound canon of the Hindu Law that where the
alienation is not for justifiable necessity it is void as regards the
shares of the other members of the family and where such neces-
sity exists it is valid in its eutivety. See Uuwni v. Kunchi Anna (3).
Sheo Sankar Gir v. Bam Shewak  Chowdhri (4) and Balwant Lao
v. Bam Krisna (5). It has never been sugzested that the
alienation by the manager is ouly voidable where it is not fur
justifiable necessity. Taking it that there are two classes of
alienations by the manager some valid and others invalid, what is
the true position of an alisuation by the manager which is subse-
quently assented to by the remaining members of the joint family ?
An assent at the time of the alienation without taking part in it
is, we have already said, sufficient to pass the property. &n
assent by scme alone, though evidence of the propriely of an-
alienation, will not,in the face of positive proof of itsimpropristy,
suffice to pass their interests, for such assent does net amnunt to
& transfer. DBut where all the remaining members assent to the
alienation subsequent to it, does it validate the alienation apart
from any question of estoppel? The decision in Musiligady v.
Nannigadu (6) which was referred to appears to rest upon estoppel
of which there is no suggestion in this case. At page 493 the

(1) (198) LLR., 25 Cale, 1, (2y (1907) LL.R., 3} Cale,, 328,
G3) (1891) ILL.R., 14 Mad., 26 at p 28. (4) (1847)L.L.R.,24 Calc., 77 at p.82,
(5) (1901} 8 Bom,, L.R., 652, (6) (1905) 16 M.L.J., 402,
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Beyvsow  Jearned julges who decided the case observe If, ns a matter of
K[:;:;M. fact, the defendants aftor their father’s death assented to the
AYS;V\;\E“I J powession of the lund being taken by the donee on their non-
o “puyment of the rent and also assented to the plaintiff's joining
K‘i’s’;‘;;m alter the mother’s death in redeeming the land, they cannot now
" be perwitted to ecoutend that their faiher had no right to assign
%?fu\x XA;II?:' the land in the first instance.” Tho question romains whether the
Leo,  gubsequent assent of the remaining members of the family can
validate the prior alienation by the manager. It has been held

by the Privy Couneil that the subsequent assent of the presump-

tive reversioners can validate an alievation by a Ilindu widow

otherwise not justifiable. They say ¢ It is immaterial whether

the conéurrence of the roversioners was given at the time the

)

alienation wis made or it was givon after the execution of the
deeds of alienation. Bujrangt Singi v.Manokarnike Baksh Singh(1).
But this probably rests on the view that the alienations themselves
are only voidable. If on the other haud a mauager’s alienation
ig void bocause it isnot for Justifinble necessity it is diffioult to
see how the subsequent assent of the remaining members of the
coparcenary can validate an alienation void in its ineeption.

But in this case the District Judge says “the Distriet Munsif
was certaiuly right in assuming that appellant knew of and
probably also acquiesced in the transaction espuecially as there was
more than ons isolated instaunce in which appellant took the
receipts.”  If thismeans that thore was & consent tothe mortgage
at the time of irs exeention the appellant’s intorest is certainly
brund., But if it means the same thing as the ratitication which
the Judge speaks of subsequently, we thinlk it is not sufficient to
bind the eighth defendant.

We must ask the Distriet Jwlge to ind upon the evidence on
record ¢ whether the eighth defendant assentod to the mortguge
at the time of its executivn.” The finding shoald be submitted
within six weeks, and seven days will be allowed for filing
objections,

(1) (1908) L.L.k., 30 AlL, 1,



