
MtiNTto AND possession of the plaint lands slie liftd n o t ; and the fplaiiififf has
iK)t est;ibH.‘-.:hKl tliat slie had oV(̂ ti joltif, poBBorfsioii with her soa at

-----  the time of the gilt. I thornlor« find thut there is no proof that
i>)ykar. the third doauuhiut, t!ie griuidmotiier, was in possĜ '8io)l of tho

K oJnm ? lands at the tiine she gifiod I hem to her minor f*randaou.

Kandasawmy coraiiig on for finiil hearing after tlio
KuLAxuu reiui'u of the {lading called for by the order of this Court, tlie 
Vandaj^. , , „ „Court delivered the loilowmg

JunGMEWT— Acoepfcing the finding we dismiss the eecond 

appeal with costs.
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A P P E L L A T E  C I V I L .

Before Mr. Justice Ahihir Rahim and M r. Justice Jyliiuj,

AKUMUGAiM C H E TTY  (PLAI^TIPF), Appsr.LANr in  S bccjstc ApriiAr, 
B o. 1193 OP

12, 13, 21.

liA.TA JAG A VKR'i’ A K AM A N K K 'U V a R A E r i ’A F I 'A  
M  A ti A li A,./ A A 1 r  A II A V A K G A [_i i i? i>’ n n u a n 'X’), ills • PoiS dk n T

IN THJi khOVii.*

Rent llocovnry A ct  ( VadniK) n i l ofl'KiT}, ,m. 3, — ofhiridhm ttoi'nhnice,
rent on di'i/ land ouItl"irJrd n îfh gardeii crop Juj dmj i(t trnmit'x mv^— AVf 
sucJb right in the ahtifnee o f  n, ami.niet svjiportcdr htj roii,sidrr(itinn.

Dry lands I’uiblc fcn p;ij a reiifc woro oiillivatoil with giinloii crops by
tlio teuiinfc bj' mcun.s o£ wcll.s cxc;iv:it.ed at liia cuwl, with Iho cnriKcut ot the 
landloi'd- The kindloi'd clnimed iind i.Tic te.a,'uifc for Koinc yciiva im
ciihaiicofl rate; oC retifc for the crop so rtu.scsd, la a Hulfc Iiy the teaiuit to conipcil 
the huuUord to gi'fint pactaa at the usual dry rate, it was conteudud t'oi’.tho 
landlord tliat a contnicli to pay the enhaiuiod rate muKfc bo itnplied from the 
p,iymeut for a number of years such rate and that Bucli contract was isitp* 
ported by conaiderfttion. aa the landlord had coiiHOUtcd to tho ditrgin'̂  of wolla 
and as he liad forborne from claitaing the varaui nite, wbicU he had a lijflvt 
to do under section ii, clausc 3, of the Iicnt Kecovcry Act- Thoro was no ovi- 
deace tbat reat was chargcable according to the nature of the crop raised :

Held (1) tbat tUe word ‘ contract’ in section H canmit be construed as a mere 
agreement but as an enforceable contract aupportod by considwation ; (2) that 
the consent of the landlord not being necessary to entitle the tenant to afnlc tlie

*Becond Appeals Nob. il&5 to 1270.1271 to 1347 and lUO to i38i of i008.
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well, such consenfc was no legal coinitleration for au agreement to pay the 
enhanced rate; (:•]) that payment of a fixed rate of renfc prior to the sinking of 
the wells was evidence of au implied contract to pay rent at that rate; and in 
the absence of evidence to show that the rate was fixed not on the holding but 
on the nature of the crop and was liable to be altered with a variation in the 
crop raised: that the existence of such a contract debarred the landlord’s claim 
to varam rates under section 11, clause S, of the Eent Recovery Aat. The 
promise not to press such an unenforceable claim was no legal consideration.

S e c o n d  a p p e a l s  agaiust the decrees of Arthur F. PiniiGy, 
District Judge of Madara, in Appeal Saits Nos. 388, etc,, of 1908, 
presented against the decision of A. Edgingtou, Sub-0ollector of 
Dindigul Division, in Summary Suits Nos. 14, etc, of 1905.

The facts for the purpose of this case are fully set out in the 
judgment.

V. V- SrinivnS'i Ay nan gar for appellants in Second Appeals 
N oa. 1195 to  12(t7 of 1908.

The Advocate-General (Hon. M.r. P,\S. Sivaswami Ayyar) for
respondent in the above.

P. M.'"'8i'inivana Ayyangar for appellants in Second Appeals
Nos. 1271 to 1347 and 1349 to 1384 of 1908.

The Advooate-Q-eneral (Hon. Mr. P. 8. Sivuswami Ayyar) for
respondent in the above.

A y l i n g ,  J.— The sole question for determination in these
appeals is the right of the respondent, the Zamindar of Qanta-
manaickanur to charge rent at the enhanced rate of eight fanams
a guli on lands originally dry, but cultivated with garden crops by
means of wells sunk at the tenant’s sole cost.

This right was originally based (1) on an alleged custom and
(2) on an implied contract. With the former we have now"
nothing to do. As pointed out by Subkamania Ayyak, J., in his
Judgment in this case when it first came before this Court A '̂u-
mugam Ohetty v. Raja Jagaveera Rama Venkatesioara EUappa (i).
Such a custom even if established "would be unenforceable as
conflioting with section 11 of Madras Act VXII of 1865 ; and in
Amrnugam Ghetti v. Raja Venkakwam Mtappa (2) the judgment,
in upholding the order of remand specially lays down that
the question of custom could not be reopened {vide, also Barama-
%ami Iyengar v. P ush la Temn (3). It has therefore only to be
Cl) (1905) I. L. B ., 28 Mad., 444. (2) L. P. A. iSos, S6 to 61 of 19u6

(uiiyeported).
(3) (1910) 20 M , L. J-, 142,
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A bdtte considered whether there is a valid and enforceable contract for 
Ay\Tng,̂ JJ. payment of the enhaiioed rate. The learned District Jiidjrc;

— ' reversiDg the decision of the Siib-Colleotor, has fouii.l that tlioro
was an implied oontraot (agrGomoiit) in every case, and that it is 
not void for want of considGratioii.I » A T \

Jagaveeiia The existence of an implied agreement is deduced mainly from 
vî EVTiss paymeut of the enhanced rate by the litigaling tenants

wAii\ (appellants) for a nurabor of years varying from 2 to 40. Th© 
Ettappa, ofjrroborafcive evidence ia meagre, but I am not propared in 

second appeal to set aside the liietriat Judge’s finding in this 
reEpect.

The second point stands on a different footing. The necessity 
for consideration of some sort from implied contract to pay en
hanced rent has been pointed out by Subrauania Atyar, J., in 
the clearest manner in hiBjudgrnoiiit above roderred to^and I do not 
understand it to be seriously disputed by the learned Advocate- 
GeneraL Nothing to the contrary is contained in either of the 
judgments referred to by the J3istrict Judge. I^afem Qramani v. 
Vmkatarama Reddi [1) Suppa PillaiY. Mitgaiiammi Tliumbichi 
NiiicJcer {2). The suggestion that the word ‘ oontraot;’ in the 
section is loosfiy used in the sense of ‘ agreement ’ cannot possibly 
be accepted. Of course the consideration may be of the î ame 
implieci nature as the oonvenant to pay. But oonsideration of some 
kind there must be if thejatter is to be treated as an enforooablo 
contract.

Now what is the consideration in the present ease ? The learned ■ 
District Judge says that there was “  ample consideration,”  lut it 
is very difficult to see from a perusal of his judgmentj what form 
he considers it to have taken. He agrees with the Sub-Goihfotor 
that the landlord’s permission was not necessary for the tenant 
to sink a well bo that such consent was not the considoration. 
The only consideration which I can find indicated in paragruplis 
14-16 of his judgement is in the shape of an abstention on the 
part of the landl^Td from exercising his right to revert to tlie 
varam system when the tenant began to cultivate the more 
valuable crop with the aid of the well water. Of course, if the 
lai)dlord really had such a right his abstention from resorting to 
it might be viewed as coneidration, but the Diairiot Judee appears

(1) (1007) I. L, B.» SU Mad., 511. (2) (1908) 1 . 1 , E., 81 M a d -.IS T



t o  m e  t o  h a v e  a s s u m e d  t h e  e x i s t e n c e  o f  s u c h  a r i g h t  w i t h o u t  a n y  j,

e v i d e n c e  w h a t e v e r .  A t i i n g , J J .

The right in question is coiiferred by clause 3 of section 11 of 
the Rent Recovery Act and applies only to cases where there is Chetiy
no contract, express or implied, regulating the rates of rent. In Eaja.
the present suits it is admitted that prior to the construction of 
the wells, the tenants had always been paying at the uniform Yenkates.
punj ah rate of four fanams a gidi for the suit lands, a circumstance 
■which justifies the difference of an implied contract to continue 
to pay at the rate (vide Venliatagopal v. Rangappa (1 )).

The learned Advocate-General, however, seeks to meet this 
objection by arguing that in these cases the money rents were 
fised with reference to the particular crop raised, and not on the 
holding itself ; that the payment of four fanams a guli was only for 
so long as a dry crop was raised ; that on the- tenant raising a 
garden crop the implied contract ceased to apply that a new rate 
had then to be determined, and that, in,the absence of a contract; 
regulating it, clause 3 became applicable and the landlord was 
entitled to claim varam; and that this abstention from so doing 
forms the real coneideration for tenants agreement to pay 
the higher rent.

This is precisely the kind of case referred to as conceivable 
by H u t c h i n s , J., in Venkutagiri Baja v. Pitchana (2), and if the 
existence of such a system were established the argument would 
be perfectly sound. But it is certainly not established here, any 
more than there was in the case last quoted. In Svppa, Piliai v.
Nngaycmtmi Thamhichi Nakher (3), there was a distinct finding 
in support of it, and the case of JSfate&a Qramani v. Vcnhafarama 
Meddi (4) simply lays down that such a system is not illegal and 
remands the case for evidence as to its existence.

In the present case the District Judge has certainly not 
found in favour of such a system: all he says in this: “ Under 
clause 3, the local usage would have to be ascertained, and it might 
Dery u'cllprove that the local usages was, as appellants originally 
alleged, to pay different rates according to the crops raised, and 
not according to the classification of the land,”

And, indeed, there is absolutely no evidence in tha case to 
suppca't the esi&tence of such a system. I have already referred

( 1 ) (.hS4) 7 M ad., 365. (2) (1880) I .L .E ., 9 M ad,, 27.
. (3) (1908j i.L-H., 31 Mad., 19. (4) (19uT) i,L.S., 30 Mad., 5li,
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Abdue to the fact that the tenants were admittedlys prior to the Binking' 
^riNG ĴJ wells, paying at a nnifovra dry rate as far back as can

----  be traced. There is nothing to inilicato iliiit tliis charge was
Chettt variable accor<iing to the crops raised and the eviilenco of the

respoiKlent’s own manager ('lofeiidaut’s aovouth witiions) is in-
JAGAYHBiiA Compatible with such a suggt^stioa. He says not a word of any

Kam;i variable oharoe according l:o the nature of the crop, but speaks of
V JJKKATES' ^ t. .

WAKA the dry lands being assessed at a nniform rate of foar fanams 
Etcappa.  ̂ I ji fact the leartted Advocvd;e-!:}eneral has to rely solely on

passages quoted from the ‘ Madura Disttiot Manual’ teriiliag to 
show that a system of the kind he alleges formerly prevailed in 
the Dindigul taluk. It is impossible to accept it as established 
by such means. The passages quoted are of a gnneral nature 
without reference to this particular village or zaruindari and 
while remarks in a ‘District Manual’ may legitimately be referred 
to and are of great service in corriiborating or contradioting 
evidence recorded in any individual ease, they cannot lake the 
place of such evidence or be made the sole basis for a finding on 
a point of this nature.

I  am tlierofore constrained to hold that the fiucUng of the 
learned District Judgo that the agreements to pay the enohaneed 
rent were supported by consideration is unsupported by any 
evidence, and cannot be upheld.

There is no rea/̂ on for reman'ling the suits for a fresh finding 
after taking fui'lher evidence ; the questiun of consideraiiou was 
moat prominently put forward when the suits were last remanded ; 
and if the respondent has not adduced proper evidenoe he has 
only himself to thank.

The decrees of the District Judge must therefore be set aside 
and those of the Sub-Collector restored. The respoudent will be 
liable for the appellant’s costs throughout.

A bdur E ah iMj J .—-I agree.
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