
Abdtcte inopGTative- b o jo n d  tl ie  d a to  on w hioli th© estate was do v este tl.

T h is  is n o t iu  acco rd an ce  w itli tlio  te « o r  o!; tli© ob^oi'vatiouB  of t h e  

swAi-u P r iv y  O oim oil ill Shri Eaghi-ni'id^id-v. Sri Bro^o lil^horo (1) (S ee
A ty a k ,jU . M a.yne’B  ̂H in d u  L tu v ’, B8«tioii 108). X ho  a n a lo g y  o f tk©  

M ahabaj/i d e fe n d a n t’s e s ta te  is ra ,ilier to th a t  a  l im i te d  owner H ke 

Bu3 biw a mdow  th a n  to  tl iu t  of a, life  o w u e r. There ia a  v e s te d  re v e r s io a  

or re ra a ia d e r  w h e re  th e ro  is a  lifo  e s ta te .  But both i n  the oase.ZAMirrDAR . n ii
oy of the widovy and iii tho co,se or a p:>rso;a m the pn&itioii ot tha

(jefeudaut tlie holder for tlie tî no being rc?preseiits tho ©stat© 
completely. I! a debt or alior.atioii by a widow for proper pur
poses would bind the revorisioti it stands to reasoB tlmt a debt 
ftoiitracted,, or olieuatiou mado: by tho first dofendiuit must bo, 
de;dt with on the same footiBf?. We  ̂ therefore, allow the appeal 
with costs hero and iu the Uouri bolow.

1|,4; T H E  I N D I A N  L A W  E I S P 0 R T 3 ,  [ V O L .  X X X ? .

APP ELLATE C lViL .,

1910 b e fo r e  Mr. J u stice  K r u h u im m n y  -^ yya r  and Mr. J u stice  A y lm g ,

D'ecemiior, M, E A JA I TIE U M A L  EAJU BAM ADITii,'V AKU ANi) OTHERS 
16..

____ _ (S'EGOND I’LAIKIIFW ANB H IS L E C U t, BlSPEKSJiNIPAT.lVEh APKELIAKTg^
19U. 

January, 18. V.

P A N D L A  M U T U IA L  N A I l 'U  a n © o t h b m  (OBMH-i>ANm, 3 to 8)^

M0rt{j(igp, validity of, when onhj'part: of the coa '̂idr^mtioit m
posmftiom cannot pveiterlhe far hlghei' inttrcd Huf f'mcrtAfig a larger amoniit 0,» 
due—Lintitatimi Act, iSotn-dvle II,. Articles 1-lH, i-i'l,

■yflici'e only a part of tiie conafiortiiion for a motgage haisi. beon paid, tli» 
snpxtgage is a ;j;o )d Heeui'ity Euf ili^ aiaoiuiti that lias, validiy |WKsed> Tlift 
mortgagee by rcmaiuiug iti po.ssesHioî  i'or mor& than 12 yeai's widyr such a 
mortgage, cannot by merely cliuming t-> luild iVy Ihg full amount, acquire by 
pvescripfciim a righs to liijld as mcii'tgjigoe foi- sucli fu ll aincnuit- 

NotwitbstandiiJg tlio asKCrfciou I>y the moi’fgftgeo oi! a larger iiiterost than, 
was valklily pas,jed to luia by tlic m()rf,gii!j:e, ariiolc 1*18 o ! tlic Limifcatjon Act wiil 
apply to a suit for I'tidwnptiou by llie m(.u-t!j;ag(n'. Article H i  will m t  apply > »  
articlo 14S sx^cisiHy pi'ovides Cur the (,:a.so.

A p p e a l  against tho decree of (T, M, llangaehariar, Sabordiiiato 
Judge of North Aroot, in Original Sait No. 2 of 1,906;

(1) ,(1876) 3 I, A., 154, * Appcfti' Ko. 145'of



Tbe faek ars stated in the ladgoieni: of tke Lower Cotii’t as KRiiasi.
“ swAiir

loilows i-™ A r t A - t i  a,1‘B

Suit to feooVer Us. 83,527-3-0. Tiie suit waa laniiobed liy 
the Regulation Oollector oa behalf of the iRajah of Karvehlagai\
Th© present plaintiff is the son. 0 ! the late Rajah. Bajbt

On tb© 24th May 1882, the late Rajah and his fathei* executed
t-o the first defendant and to the father of the se'oond dafeadant MtjrH'.i.£

? O L . X X i r . ]  M l D K i S  8EPJES. US

a usufm etuarj mortgage deed for Rs. 24,600. A  is the regiatra- 
tion copy o f thia deed filed by oonseut of parties. The deed 
stipulates that the annual iuooiae of the village should be taken 
as Rs. 1,764 of which Rs. 1,476 should be taken by the moit- 
g'ftgses (evGt'y year) for the interest due 011 the atnount seourod 
(calculated at 6 per eeut. per annum) and that the balance, 
namely Rs. 288, should be paid by the mortgagees into the taluk 
treasury on account of the peishcush of the village.

The plaint is dated 29lh June 1903 and Ih© cause of actioii
18 set forth in the plaint in this wisra; The sum of Rs. 24,600 
seenred by the mortgage dead ia made up of Rs, 17,309-13-4, 
alleged to have been due on nccount of the deoree in Origiiiftl 
6 uit 24 of 1881 op. the fiU of the North Ar(3ot District Goiirtj and 
Bs, 587-15-7 alleged to have been due on atjoount of the deoree. 
ia Original Suit 25 of 1881 on the file of the same Court and 
■other slims, and that the £iuiouuts alleged to have beeii.due on 
aeoouut of the said two decrees are larger than the araoiints 
actually due thereunder. A » d  the agreement to pay the said two 
amoTiats as per the mortgage deed is void owing to want of sanctioa 
0! the Court under section 257A, the Oodo of Oivil JPi’iJcedure.

Plaintiff g,rnv8s at the amaunt sued for thud .
The principal legally due under the deed is Rs. 6,702-3-1. 

Defendants were fintitied to interest on that amount only at the 
stipulated rate. Therefore the difiereace between Rs. 1,476 and 

. the interst due oa Rs. 6,708-3-1 shotild have gone towards the 
liquidation of the^atter amount. Iri so ealoulatiug, the amounfc 
hecatne discharged prior to 1st July 1888, fndded the ̂ defend ante 
had to the credit of the plaiiitiif, Rs. 983-1541 on that day. On 
the 1st July 1900 the sum in. the hands of the defeadatits to fehs 
credit of the plaiiiti€ had risen to Es, 385527-3*0 indudiiig 
internist at 12 p6r cent, |)er antium iii Gotisequeteoe of defoadants 
ImvlQg Qoutinusd to remaia ifl p'ossessioa of the mortgaged villug®



Kbishna- till that dajf'when the Court of Wards took possession of the 
At7ae“ bd Madras Act IV  of 1899.

A ylino, JJ. Among other objections to the suit, defendants contend that 
Eajai they having been in possession of the village under the terms

of the mortgage deed for more than 12 years, they have acquired 
D a valid title as usufructuary mortgagees with all the rights

MrTHiAi mentioned in the mcrtgpge deed by prescription. Defendents
JNaidu. say that in consequence plaintiff’s suit must be held time-barred,

the title cf the defendants having become perfected owing to the 
lapse of time. The point is covered by the 7th issue:—

Whether the defendants have acquired by prescription the 
right of a usufructuary mortgagee for the amount mentioned in 
the mortgage deed.

Difeidants’ Vokil relies on the case reported iu 12 Mad., 
Ij.J., 410. He also relies on casts in 9 Mad., 244 and 13 Mad., 
407 as well as on the case in 27 Bom., 615 at page 537.

The position established by these cases is that a limited right 
can Le acquired by prescription, that a person having no legal 
title at the inception, can acquire a valid title by prescription, 
that in finding what that right is, the Court ought to see what 
was the right which he openly enjoyed to the knowledge of the 
owner or his representive for the time being, and not what was 
the right which actually existed at the beginning. In this case, 
defendants obtained the mortgage under the terms above set forth. 
The usufruotuiry mortgage is a limited right. Defendants were 
in possession of the mortgaged village admittedly under the terms 
of the mortgage deed for over IJ ytars, and the rights set up by 
them are the rights as set forth in the mortgage deed. Therefore 
the rights as stated in the mortgnge deed were acquired by the 
defendants and their title therefore became perfected.

In this view of the case, the lower Court dismissed the suit.
Second plantifi appealed.
The Hon Mr. L. A. Oovindaraghava Ayyar and A Ramaohm- 

dra Ayyar for second appellant- .
K. Srinivasa Ayyangartov P. R. Sundara Ayyar for respondents.
A y l in g ,  J. (Appeal 145 of 1906).—The plaintiffs’ predeces

sors in title gave a usufructuary mortgage to tlie first defendant 
and the second defendant's father for Es. 24,600 in the year 
1882. Part of the consideration for the bond consisted of 
E». 17,000 stated to be due under decrees previously obtained,.
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against fclie mortgagors. It is conteuded for the plaintiff ihat KEmHNA«
this sum was in excess of the amount aetually due under the swami

A t y a e  ,aN i) '
decrees and. that the agreement to pay was in contravention;a YtiKe, JJ, 
of seotioB 267 (a) of the old code and therefore void. The Z -' /   ̂ ItAJil
Court belo’w has givers, no Hnditig* on the qiipstioo no evidence I iktjmai.
having been taken ou the pf iat. Assuming the phiiutiff’s
of-nfct-ntion to be well founded, the further point arises whether Pandl.l

the defendants having bean in possession for more than 12 Naidix. ■
years under the usufructuary mortgage for Ba, 24,600, they
have acquired a prescriptive title to that* mortgage interest.
The District Judge has decided in their favour. Ou appeal it is
argued for the appellant that there was a good usufructuary
mortgage for Rs. 7,600 at all events, and, the possession of the
mortgages having commenosd under a valid mortgage for that
sura, the defendants could not hy asaertion of a larger interest
acquire a prescriptive title to it.

The first question we have then to consider is whether'there 
is a good usufrTictuarj mortgage for Es, 7,600. There is nothing 
to show as pointed out in Snnwam SiDami Alymgar v. Athmnrama 
A.iyfir{\)  ̂ that the parties expressly stipulated that the mortgagee- 
ehould not take effeofc unless the whole consideration was really 
and validly given by the mortgagee. It oannot ha said that 
there is an impUed understanding iu the case of every mortgage 
whereleas than the fall oousideration is advanoed hy the mortgage 
that the mortgage should' fail through unless the balance of the 
consideration is made good. It may also be that, if there is an. 
agreement to advance the full consideratioa W  the mortgage-and 
tliere ia a breach of the agreement on the. part of the mortgagee^
.section 39 of the Indian Oontraot Act will as suggested in 
Rau V. Deoa Shetii {2), justify the mortgagor iu puttrng an end to 
the contract of mortgage. It seems to us that the mortgagor may 
treat the mortgage as good to the extent of the consideration 
received and sue for damages for non-paymenfc of the balance as 
suggested in Analmran Kasmi Y. Baiddmadiith (3) and
expressly deoidedin GhinmyyaMawutan' ,̂ Chidambaram Ghetti (4),
He may allow the mortgagee to treatthe mortgage as good and to 
sue the mortgagor for sale as iu Rajane Etmar Xfass v. Gaur Jtishore

( i ) (1909) 1-. L, K., 32 Mad.,i2si. (2) (1895) I, L L  , 18 Mad,, m .
(3) I. L. K ,;a  Mad., 79. (4) (1878) X. L, fi., ii Mttd-, 3J3,

'
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Keishna- 8haha(}) or for foreobsure as ia M'lns'n B ifra if' Sab'll v. UcUt 
At^ITand Singh (2). The decision iu Isubha Ran v. B'va Shelti (3)

A tling , JJ.-whioh treated the mortgage as invalid because part oplj'of the 
E a ja i consideration agreed upon was advanced was based on the view 

that the mortgagor cancelled the mortgage pnd the mortga- 
P gee had scqiiisoed iu the cancellation. Where part of the 

Mn̂ HiAL consideration is void, or fails, or the mortgagee makes default 
Naidu, in paying it, the right princi .le seems to be that the mortgage 

is good to the extent of the consideration that has validly passed. 
In Jones on Mortgages, Yol. I, seeticn 378, the ru'e is thus 
stated “ If the mortgagee advance only a part of the sum 
contemplated in the mortgage it is a \alid seourity for so much 
as he does advance and for so much only. For the advances 
actually made the mortgage is good agairst the mortgagor’s 
assignee in bankruptcy.” A number of American oases are cited 
at the foot in support of the above principle. Mr. K. Srinivafa 
Aiyangar who appeared for the respondents p’ essel upon our 
attention the case of Wallur v. Carhton (4} as a c’ eci ion in hfs 
favour. Apart from the faot that the decision is aivpraely 
criticised by the learned author, the case apppars to b  ̂cloaily 
distinguishable because the movtgngor gave a separate note pfiy- 
able in a shorter time for the part of the consideration, which vyaa 
all that was advanced. Putting aside this case therefo'e as 
inapplicable the whole weight of iiuthoiity appears to be in favour 
of the rule enunciated in the passage cited. Mr. t r̂inivassa Aiyanpar 
further contended that to give efFoot to the mortgage as good for 
the consideration actually given would bo to make a new oontract 
between the parties. Wo do not think thp argument is sustainable. 
It would be perfectly open to the mortg-'gor as already pointed 
out, treating the whole contract as valid and enforceable, toreqoypr 
damages for the partial breach. I f tlien the moitgage of the 
entire property for the considf-ration that validly passed between 
the parties is a valid transaction, there is no foundaH in for tho 
further contention thflt the mortgagees hnve required a prescriptive 
title to the usufructuary mortgf’ gc intcrfat Rs- 2^,600. If the 
defendants were entitled to I’emain in po.«S'S'ion as mortga^ePB  

under the valid mortgage for Es. 7,600 time coul’"' not run in

(1 ) (1908) I .  L . E ., 86 O alc., iO i l .  (2 ) (IrfOG) 10 O. \V • >.N., «32.
(3) (1895) L  L. B ,  18 Mad., 126, (4) 97 111-, 6S3.
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favour of the defendants for the aeqaistion of a larger interest by Eeishhi. 
tbeii’ mere assertion of it to the knowledge of the mortgagor, Ayri.K akd 
Under the terms of the mortgage inatrnmeut exhibit A, interest ArxrKta-, JJ. 
was payable at 8 annaa per cent, per mensem. The usufructuary Iaj-ai
mortgage of the propert;̂  was till the prip.eipal and interest were 
paid oS. TheiiiQomeof the entire mortgag'ed propecfcy reoeivabla v.
by the mortgagees was fixed at Bs. 1,764, out of whioh Rs. 1,476 
was to be approprio,ted towards interest, estimated to be due at the 
rate mentioned and the balance of Rs. 288 towards the Peish Idst.
If the consideration for the mortgage became void to the ©stent 
of Es 17,000, a proportionate nmount of the annual interest would 
not be payable out of tbe income fixed, but undî rsection 76 of the 
Transfer of Property Act, clause 6, the sum was liable to be 
debited against the mortgagee in reduction of the principal sum 
due under the mortgage. But whether this is so or not» the 
question as to what becomes of the available surplus does not 
affect the relation of mortgagee. Notwithstanding then the 
invalidity of part of the consideration that the mortgagee’s right 
to possession under the mortgage remaias. Article 148 applies to 
a snit for redemption or for reoovery of posgession of immoveab’e 
property mortgaged. Notwithstanding any assoTtion by the 
mortgagee of a larger interest than was validly passed to him 
under the mortgage. Article 144 has no application where other 
special provison is made by the Limitation Act for a suit for 
possession of immoveable property. It cannot be denied tbat 
article 148 is such a provision. The mortgagor’s right of redemp
tion is not extinguished, and as the, whole property had been 
validly mortgaged the sixty y e a r s  period under Article 148 applies.
This was the decieion. of the Privy Goimoil m r.
Daim (1). The mortgagees were bou.nd to pay part of the ineorae 
of t)ke mortgaged property of which t'ney had possession as a 
subsisteuoe allowance to the mortgagor. Under an invalid sale the 
mortgagees pnrchaged the mortgagor's interest though the sale was 
in somebody else’s name bt̂ nami for them. The Privy Oounoil 
said “ as between mortgagor and mortgagee neither exolnsive 
possession by the mortgagee for any length of time short of the 
statutory period of sixty years nor any acquiscenoe by the 
mortgagor not amounting to a releaaeof th© equity of xedemption 

(1 )  (1905) I. L -E . 32 Calc., 396.
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will bo a bar or dffence to a suit for rerlemption if the parties 
are otherwise entitled to redeem.”  This view was followed in 
Muznfo)' Alikhan V. Fiirbati (I). Tlie same priiiciplo was ajjplied 
iu Alii Muhammad v. Lnlta JJakh-^h (2), Rdiru  N a y n r  v, Moidiii (3) 
and Byari v. Pidtavna (4). As the mortgagor has a subsistin|  ̂
right to redeem and to rtjcover posBessioii fclie mortgagee cannot 
presoribe for a lui-gor interest, we miiat set aside the decree oi: the 
Subordinate Court and remand the case for disposal aooordiiig to 
law. The cost hilUorto imnirted will abide andfuUow theresulfc.

A P P E L L A T E  C I V I L .

IS’09-
NuTe.iuber,

2t)
if/lO- 

M'}t y, 6. 
Septt-mber,

ay
Novem ber*

1 9 1 1 .  
M arrli, 22.

B efore  M r. Jiisdoe M unro ami Mi\ Jiisfioe Ahilur Sahiin.

FAKIii MUHAiVIaD KOWTliWU, minoe by nis mothek
ANP NDxi’ ifKiEND, N A X H E .U  A M M A L  alias

P A  1 H U M U T il l  B I B i  (Plaintiffs), A fpehants,

V,

K A .N D /lS A W M y  K U L aT A T J  V A N D A r?  and othbbs,
(D bpENDAHTS ANP Xt'BG-AI. liKrEKSBNa'Aa'lVB OF Isi' D bWJI'IDANT)

Eerposdents. *
JiluJiammadan Laio~G ift utuh'.r, VaUdU-y nf-~T)'(tn.ifi;i' nf positr.. ŝUm whan

of dtDior Tiecmsanj iu ludidati' gift-

To make a valid g ift  luulei' Miihainui:itl:iii law the ilonee alionUl be put, in 
pos'Cssion- But wlicrc tbo domic its a ttiiiioi' at. the t i i» c  ol: tliu g ift  and thu 
douov remains in posKtssioii o f tlui property aw giuirdiau ol' tlu,; duiiei) on bi,s ItehiiVE 
the ^jift w ould ho valid vii-ulci' M,uhiitvuuud;ui law. Uu Iuhb tli« isultjucfc niiitt<:;i’ 
oJ!a gi£t; is in tliC! posstwriioii oc a t.vustt!e or agent o f the douer wlio.sc on.stcdy itJ 
regarded iu law as the cuHtoily oi' Ihc duiior, tl.uji owner o£ a property, it' jiot In 
itos.sesaiou) caiiaot make a valid gift ol; it or ra.thuv a g ift  m ado by liiui, w ill not 
pass the Qwufii-Hhip to tlie dontc until the donetj of the property takcB pom>Ktiiou 
liy the doijoi-’s conisant.

Second APPEAL against the decree of I'jioiiel Vibert, DiKtiiofc 
Judge of Goimbutorej in Appeal Suit No. 49 ol; 19U6, presented 
against the decree of D. K. Virasawamy Aiyar, Distriofc Munail of 
TTdarQalpet, in Original Stiifc No. 810 oH904.

( I )  (1907) I. L. 11., 20 All., (JW at p. tl'L (2 ) (ia7H ) T.. L . 66a.
(•‘0  (iBilU) I, L. E ., i;! Mad., HO. (4 ) (1 «9 1 ) I  L;- E „  W  Mud.. iiS,

*■’ Second Appeal No' 529 of X007.


