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inoperative beyoud the dato on which the estate wus dovested.
This is 1ot in accordance with the tenor of the observatious of the
Privy Conneil in Skrd Baghunadle v. 8ri Brose Kishoro (1) (See
also Mayne’s ‘Iindu Law’, section 108).  Tho analogy of the
first defendant’s esbato 1a rather to that of a limited owner like
a widow thau to thut of a life owner., 'Dliore i3 a vested reversion
or remainder where thove is & lilo estate. Dut both in the case
of the widow aud in the case of a porson in the position of the
first defondant the Lolder for the time being represents the estate
completely. If a debi or alienalion by a widow for proper pur-
poses would bind the reversion it stands to reason thet a debt
covtracted, or ulienation madn by the first defendant must be
dealt with on the same fuoling. 'We, therefore, allow the appeal
with cosls here and in the Court below.

DN SR —

APPELLATE CIVIL.

Before Mr, Justice Kvishnaswamy dyyar and Mr, Fustice Ayling.
RAJAI TIRUMAL RAJU BAHADUR VALU anp o1HERS
(Secoxn Prawvzirry Axp uIs Ludan REPRESENTATIVE), APPELLANTS,
¥

PANDLA MUTUIAL NAIDU axp ormuzs (DereNpants. 2 1o 8),

REusvonpeyms#

HMortgage, validity of, when only purt of the consideration paid-—Movtgagee in
possession, cannot preseribe for ligher intevest by asserting @ larger amount as
due—Limitation Acty Sehedule 11, Articles 118, 114,

Where only: a part of the considerntion for a motgage has been poid, the
mortgage 5 o good svenrity For the amount thab las. validly passed. The
mortgagee by reaaining in possession for more than 12 years under such s
morbzage, cannop by merely clatming t» holl for the full amewnt, apquire by
proseription & righs 1o hold ag mortgagee Tor sueh Enll amaunt.

Notwithstanding the assertion by the morigagee of o larger inferest than
was validily passed to him by the movtenye, ariisle 148 of the Limitation Act will
apply to a suit for yedemption by the mortgagur. Article 144 will not npply a8
article 148 specially provides for the case.

AP[’EAL‘ILg{LinSt the decree of T M, Rengachariar, Subordinata
Judge of North Arcot, in Original Suit No. 2 of 1906,

(1) (1876) 3L, A, 164, * Appead No. 145 of 1906,
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The facts are stated in the judgment of the Lower Court as
follows 1=

Suit to recover Rs. 83,527-8-0. The suit was launched by
the Regulation Collactor on behalf of the Rajah of Karvetnagar.
The present plaintiff is the son of the late Rajah.

On the 24th May 1882, the late Rajah and his father executed
to the first defendant and to the father of the second defendant
a usufructuary mortgage desd for Rs. 24,600. 4 is the registra-
tion copy of this deed filed by consent of parties. The desad
stipulates that the annual income of the village should be taken
a8 Rs. 1,704 of which Rs. 1,476 should be taken by the mort-
gageos (evary year) for the interest dus on the amount ssoured
(caleulated at 6 per cent, per annum) and that the balance,
namely Rs. 288, should be paid by the mortgagess into the falulk
treasury on account of the peisheush of the village.

The plaint is dated 29th Juae 1903 and the canse of achion
is et forth in the plaint in this wisa: The sum of Rs. 24600
secured by the mortgnge deed is wade up of Rs. 17,309-18-4,
- alleged to have been due on account of the decres in Original
Sulf 24 of 1881 cn the filo of the North Areot Distriet Court, and

R, 587-15-7 alleged to have been dué on account of the decres.

in Original Suit 256 of 1881 on the file of the same Court and
other sums, and that the amounts alleged to have been.due on
acoount of the sald two decrees are larger than the amounts
actually due thersunder. And the agreemant to pay the said two
amounts as per the mortgage deed is void owing to want of sanction
of the Court under section 257 A, the Code of Civil Procedure.

Plaintiff am'wa% at the amount sued for thus -

“The principal leoaﬂy due under the deed is Rs. 6, 704’ 3-1.
Defendants were entitled to interest on that amount only at the
stipulated rate. - Therefore the differencs between Rs. 1,476 and

. the interst due on Rs. 6,702-3-1 should have gone towards the
liquidation of the.latter amount. In so ealeulating, the amount
became discharged priorto 1st July 1838, - Tadeed the defendants
had to the credit of the plaintiff, Rs. 983-15-11 on'that day. On
the 1st July 1900 the sum in the hands of the defendants to ths
dredit of the pl&muﬁ had risen to s, 88,527-3-0 1ne¥udmg
interest at 12 per cent. per annum in eons equence of defendants

having continusd {o remain in possession of the mortgaged villige
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till that day"when the Court of Wards took possession of the
village under Madras Act IV of 1899.

Among other objecticns to the suit, defendants contend that
they having been in possession of the village under the terms
of the mortgage deed for more than 12 years, they have acquired
a valid title as usufructuary mortgagees with all the rights
mentioned in the mcrtgege deed by prescription. Defendents
gay that in consequence plaintiff’s suit must be held time-barred,
the fitle ¢f the defendants having become perfected owing to the
lapse of time. The point is covered by the 7th issue:—

‘Whether the defendants have acquired by prescription the
right of a usufructuary mortgagee for the amount mentioned in
the mortgage deed.

Deler dants’ Vokil relies on the case reported in 12 Mad,,
1.J., 410. Hoe also relies on cases in 9 Mad., 244 and 13 Mad.,
407 as well as on the case in 27 Bom., 515 at page 537.

The position established by these cases is that a limtted right
can be acquired by prescription, that a person having no legal
title at the inception, can acquire a valid title by prescription,
that in finding what that right is, the Court ought to see what
was the rignt which he openly enjoyed to the knowledge of the
owner or his representive for the time being, and not what was
the right which actually existed at the beginning. In this case,
defendants obtained the mortgage under the terms above set forth.
The usufructuiry mortgage is a limited right. Defendants were
in possession of the mortgaged village admittedly under the terms
of the mortgage deed for over 12 years, and the rights set up by
them are therights as set forth in the mortgage deed. 'Therefore
the rights as stated in the mortgage deed were acquired by the
defendants and their title therefore became perfected.

In this view of the case, the lower Court dismissed the suit.

S8econd plantiff appealed.

The Hon Mr. L. A. Govindaraghava Ayyar and A Ramachen-
dra Ayyar for second appellant.

K. Srinivasa Ayyangar tor P, R. Sundara Ayym for respondents,

Avyrineg, J. (Appeal 145 of 1906).—The plaintiffs’ predeces-
gors in title gave a usufructuary mortgage to the first defendant
and the second defendant’s father for Rs. 24,600 in the year
1882. Part of the consideration for the bond consisted of
Rs. 17,000 stated to be due under decrees previously obtained.
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against the mortgagors. It is contended for the plaintiff that
this sum was in excess of the amount actually due under the
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of section 257 (4) of the old code and therefore void. The
Court below hus given no finding on the question no evidence
having been taken ou the print. Assuming the plaintiff’s
cententinn to be well founded, the further point arises whether
the defendants having been in possession for more than 12
years under the usufructuary mortgage for Rs. 24,600, they
have acquired a prescriptive title fo that™ mortgage interest.

The District Judge has decided in their favour. Oun appeal it is

argued for the appellant thaf there was a good usufrnctuary
mortgage for Rs. 7,600 at all events, and, the possession of the
nmortgages having commencsd under a valid mortgaga for that
sum, the defendants could not by asseition of a larger interest
acquire a prescriptive title to if.

The first question we have then %o oonsulel is whether there
is a good usufructuary mortgage for Rs, 7,600. There is nothing
toshowas pointed out in Srinivesa Swwmi digmngar v. Athmnrame

Aiyor (1), that the parties expressly stipuluted that the mortgages.

should not take effect unless the whole consideration was really
and validly given by the mortgagee. It cannot bs said that
there is an implied understanding iu the case of every mortgage
whereless than the full consideration is advanced by the mortgage
that the mortgage should full through unless the balance of the
consideration ig ﬁmde.gc)od. It may also be that, if thers is an
agreement to advauce the full consideration for the mortgage and
there is a breach of the agreement on the part of the mortgagee
section 39 of the Indian Contract Act will as suggested in bubba
Raw v. Devu Shetti{2), justify the mortgagor in putting an end to
the contract of mortgage. It scems to us that the mortgagor may
treat the mortgage as good to the extent of the consideration
received and sue for damages for non-payment of the balance as
suggested in Anakaran Rasmi v, Saidamadath Avulla (38) and
expressly decided in Clinnayya Ruwutan v, Chidambaram Ohetti (4)
He may allow the mortgages to treat the mortgage as good and-to

sue the mortgagor for sale agin Rajane Kumar Dass v. Gaur Kishore

(1) (109 L L. R, 52 Mad 251, {2y (1895) I, L L, 18 Mad., 126
(8). (1878) L. L. R., 2 Mad., 79. (3) (1878) L Lo R,, 2 Mud., zu
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Shaka (1) or for foreclosure as in Al emshi B yrary’ Sahai v, Udit
Narain Stingh (2). The decision in Subla Rau v. D-vu Shelti (3)
which treated the mortgage as invalid because part only of the
consideration agreed upon was advanced was based on the yiew
that the mortgagor cancelled the mortgage end the mortga-
gee bad scquisced in the cancellation. VWhere part of the
consideration is void, or fails, or the mortgagee makes default
in paying it, the right prinei.le seems to be that the mortgage
is good fo the extent of the consideration that has validly passed.
In Jones on Mortgages, Vol. I, secticn 378, the rule is thus
stated “ If the mortgngeo advance ounly a part of the sum
contemplated in the mortgage it is a valid seourity for so much
as he does advance and for so much only. I'or the advances
actually made the mortgage is good agairst the mortgagor’s
assignee in bankruptey.” A number of American cases are cited
at the foot in support of the above principle.  Mr. K. Srinivara
Aiyangar who appeared for the respondenis pressel upon our
attertion the case of Walker v. Carliton (4) as a Ceci ion in his
favour, Apart from the faot that the decision is alversely
criticised by the learned author, the case appears to be clearly
distinguishable becanse the mortgagor gave a separate note pay-
able in a shorter time for the part of the consideration, which was
gll that was advanced. Putting asido this case therslore as
inapplicable the whole weight of authority appears to be in favour
of the ruleenunciated in the pas-age cited. Mr. Srinivassa Aiyangar
further contended that to give effect to the mortgage as good for
the consideration actually given would be to make a new pontract
between the parties. ' Wo do not think the argument is sustainable.
It would be perfectly open to the mortgrgor as already pointed
out, treating the whole contract as valid and enforceable, to repover
damagés for the partial breach, If then the mortgage of the
entire property for the consideraticn that validly passed between
the parties isa valid tranaction, there is no foundati-m for the
further contention thet the moitzagers have required a pregeriptive
title to the usufructuary mortgage inteyest «f Ra. 24,600, It the
defendants were entitled {2 remain in poss-s-ion as mortgar~ees
under the valid mortgage for Rs, 7,600 time coul? not run in

(1) (1908) 1. L. R., 36 Calc., 1051, (2) (1906) 10 C. W. .., ¢32.
(3) (1895) I L.R, 18 Mad., 126, (&) 97 111, 682,
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favour of the defendants forthe acquistion of a larger interest by K:‘\zsff;;*'
their mere assertion of it to the knowledga of the mortgagor. Ayyip anp
Under the terms of the mortgage instrument exhibit A, interest AYfif‘_i 4J.
was payable ut 8 annas per cent. per mensem. The usufructuary  Rarar
mortgage of the property was till the principal and interest were Tﬁ‘;’ﬂ;‘é“‘
paid off. Theincomeof the entire mortgaged property receivable v.
by the mortgagees was fixed at Rs. 1,764, out of whioh Rs. 1,476 A].;ﬁﬁ:fn
was to be appropriated towards interest, sstimated to he due atthe Naww.
rate mentioned and the balance of Rs. 288 towards the Peish kist.

If the consideration for the mortgags became void to the extent

of Rs 17,000, a proportionate amount of the annual interest would

not be payable out of the income fixed, hut undrrsection 76 of the

Transfer of Property Aot, clause 6, the sum was liable to be

debited sgainst the mortgagee in reduction of the principal sum

due under the mortgage, DBut whether this is so or not, the

guestion as fo what hecomes of the available surplus does not

affect the velation of mortgagee. Notwithstanding then the
invalidity of part of the consideration that the mortgagee’s right

to possession under the mortgage remains. Article 148 applies to

e suit for redemption or for recovery of possession of immovenb'e

property mortgaged. Notwithstanding any asseriion by the
mortgages of a larger interest than was validly passed to him

under the mortgage. Article 144 has no application where other

specml provison is made by the Limitation Act for a suit for
possession of immaveable property, It cannot be denied that

article 148 jssuch a provision. Tho mortgagor’s right of redemp-~

tion is not estinguished, and as the whels property had been

validly mortgaged thesixty years period under Article 148 applies.

This was the decision of the Privy Conncil in Kihiarajmal v.

Diim (1), The mortgagees were bound to pay part of the income

of the mortgaged property of which they had possession as a
subsistence allowance to the mortgagur. TUnder aninvalid sale the
‘mortgngees purchased the mortgagor's interest though the sale was

in somebody else’s name ben@ni for them, The Privy Counoil

said ““as between mortgagor and mortgagee neither exclusive
possession by the mortgnges for any length of time short of the

statutory period of sixty years nor any aecquiscence by the
mortcragor not amounting to a release of the equﬁy of redemptmnf

(1) (1905) I. Lo R, 82 Calc, 296
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will be a bar or defence to a snit for redemption if the parties
aro otherwise entitled to redeem.” This view was followed in
Musagfer Alikhan v. Purbati (1), The snme prineiple was applied
in AL Muhammad v. Laita Bakhsh (2), Bairu Nayar v. Moidin (3)
and Byari v. Puttanna (4). As the mortgagor has a subsisting
right to redeem and to rocover possession the mortgagee cannob
presoribe for a largor interest, we must set uside the decrve of the
Subordinate Court and remand the case for disposal according to
law,  The cost hitherto incurrved will abide and follow the result.

APPELLATE CIVIL.

Dofore Ar. Justive Munro and Mr. Justice Abdur Rakim.

FAKIR NYNAR MUHAMAD ROWTHIR, MINnoz BY HIS8 MOTHER
AND NExT FRIEND, NARIHER AMMAL alias

PAITRUMUTHL BIBL ('LaINTIFes), APPBLLANTS,
Y.
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Muhammadan Law—ift under, Validity of = Transfer of possession when
annecessary—Possession of donor neecssury Lo validate gift

To makea valid gift wuder Mulwmmadan law the donce whould be putin
possession.  But where the donce is & winor at she time of the gift and the
dowor remains in possession of the property as guardian of the donee on bis behalf
the wift would be valid under Mubammadan law.,  Unless the subjeet malter
ofa gift is in the pussession of a trustee or agent of the doner whose castody is
regarded in law as the custody of the dovor, the vwner of a property, if not in
posseasion, caunot make novalid gift uf it or rather o gift made by hin, will not
pass the ownership Lo the donee until the donee of the property takes possession
by the donor's consent.

Srcond ArPEAL against the deoree of Lionel Vibert, District
Judge of Goimbutore, in Appeal Suit No. 49 of 1906, presented

againat the decree of D, K. Virasawamy Aiyar, District Muusif uf
Udamalpet, in Original Suit No. 840 of 1904,

(1) (1907) L Lo R, 29 All, 640 at e 6k (2) (157%) L L. Ry © Alle 6635
(%) (1890} 1. L. ., 18 Mad., 49. (4) (1891) L Le B,, 14 Mud., 56
¥ Becond Appeal No 529 of 1907,



