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Bofore Mr. Justice Abdur Rakin and Mr. Justiee Krishuaswami A yyar:

MAHARAJA S8REE RAO S VINKATA BWETACHRELAPATHT RANGA
BAO, BAHADUR GARD, w.onL,, MAHARAJA O BOBBILI
(PLAINTIRE), APPELLANT.

v,

RATA KAMINAYANT BANGARU KUMARA ANKAPPA NAVANIM GART,
ZAMINDAR OF CHUNDT, BrING MINOR REPRESENTRD BY Tow COLLEOT.
OR OF NELLORE (Tiirp DEFENDANT), RESPONDENT*

Hindu Law-. Unsecured debt contracted by Limited omwner when binding on estate—
Will bind if made after due inguiry— Proof of due inquiry ~Natwre of vight
Hable to be devested by adoption—Transfer of Prapesty Aoty s 38,

Unscenred debls contracted by a limited owner will be binding on the ustate
if ineurred for purposes which will justify a charge on such estate,

The rale laid down in the case of Hunoeman Persaud Pandny v, Mussumat
Roonwerce, (1856) [6 M. L A, 308], a8 to the sutlicioney of a veasnable inguiry
salisfying the ereditor of the existence of reasonable necessiby to validate & claim
against the estate in the hands of & mannger applies in the esse of all loans
whether seeured or nnsecured.

Represcntations by the borrower are evidence or the existence of sueh
necessity but are not gencrally in themselves sufficient to discharge the burden
which rests upon the creditor of showing a reasonable inguiry as to the binding
natare of the purpose for which the Joant is confracted. In partienlar ciremms
stances however they may suffice to shift the burden of proof to the person
impeaching the debt or alienation.

If section 38 of the Transfor of Property Act is devmed to enact & rule as to
rensonable inquiry in excess of what is rerqmired by the Privy Couneil in
Hanuman Perghad’s ease, it cannot override the Hindu Low setiled by the Privy
Couneil,

The estate of 2 person whose right is linble & be devested by an adoplion ig

not anologous fo  life estates It is that of 5 limited owner who represents the
estate.

ArrrAr against the decree of T. M. Rangnchariar, Distriot Judge
of Nellore, in Original Suit No. 25 of 1904.

The facts for the purposs of this case are fully set out in the
judgment.

P. R. Sundara Ayyar for appellant.

# Appeal No. 160 of 1507,
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The Hon, the Advocate-General for respondent.

Junaurst —The late Zimiudar of Chundi, which was san
impartible estate descendible nccording to the rule of primogeni-
ture, died in 1899, On his death disputes arose between his
brother, the first defendant, and his widow, the second defendant
as to the succession. There was lirigation between the pariies.
A compromise was entered into and embodied in exhibit A, dated
the 13th April 1901. Uuder it both were to enjoy the zamindari
in common, and, in case a son was born to the first defendant,
the second defendant was to adopt him. A son was born to the
first defendant in® February 1903 and adopted by the second
defendant on the 27th of June 1903.  The adopted sou is the
third defendant represented by the Court of Wards. The plain-
"tiff sued to recover a sum of Rs. 7,000 with interest thereon under
the promissory note, exhibit C-2, dated the 16th September
1901, executed by defendants Noas. 1 and 2, on -the liability
of the Chundiestate in the hands of thethird defendant. The third
defendunt admitted a part of the claim. The District Judge
passed a decree in respect of it and dismissed the suit as regards
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the remainder as against the third defendant. The present appeal

by the plantiff relates to the amount disallowed. The District
Judge based his decision on the authority of the judgment in
Nachiappr Chettinr v, Chinnayasami Nairker(l) which held that in
the case of an impartible zamindari the unsecured debt of the
zamindar not incurred for family necessity was not recovarable
from the estate in the hauds of the next heir taking by survivor-

shiip. The prineiple of that decision must be held to be no longer -

goodlaw. Bee Rajuh of Kalahastiv. Achigadu(2) and Zumindar of

Karvetnagar v. Trustee of Tirumalai, Tirupati, ete., Déz:asz‘aumnsi(fi),

The ground of the District Judge’s judgment being erroneous,
it becomes necessary to consider the third issue which raises the
‘question whether a debt contracted by the first and’ second
defendants mot secured upon the estate is mevertheless binding
upon it. The Distriet Judge has given no finding but he has
recorded the evidence. We think it unnecessary to send the
‘case back ms both sides have agrood that we may deal with the
issue,

(1) (1906) ILH 29 Ma.& 458, (2) (1907)ILR 30 Mad 4b4
(8) (1909) IL-R., 83 Mad,, 429+ =
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Before, however, going into the evidence it is necessary to
deal wath the legal conteutions that were raised in comnection
with this is;ue.  ‘Lhe first point to be noticed is whether, the debt
not having been sceured upou the estate by the first and second
defendants, the estate in the hands on the third defendant, who
Las on adoption devested them of the zamindari, under the
Hinde Law can be made liable, The learned Advocate-Genoral
who appearel for the third defondant admitted that Reyelle
Jogayya v. Venkatoratnammn(l) was against him and &idsuot
seriously dispute ifs authority. Although the exceulion of a
promissory note by the first and second defondunts might suggest
prima facie that the creditor looked o their personal eredit it
would be competent to him to show that the estate was intended
to be bound as well in the circumstances of the case. In the
case of the present loan the ostate was heavily involved and
the very faét of the first and second defendants being both
required to execute the promissory wnote shows that, if the
loan was made after due enquiry as to the purpose being of a
character binding upon the estate, there can be no diffioulty in
cowzing to the conclusion that the creditor looked to the estato
for repayment and not mwerely to the personal credit of the first
and secoud defendants,  Mr. Sundura Ayyar {or the sppellant has
argued that, apart from the evidence of the actual applicalion of
the loan, he is entitled to & decrse binding upon tho estate,
beonuse the loan was made after reasonable enqguiry as to the pur-
pose. The Advocate-Grenerul, however, raised a question that the
decision in Hunrooman Lersaud Panday v. Mussumat Koonweres(2 J
as to the suflciency of a remsonable euquiry to validate o claim
against the estate in the hands of o manager shsuld not be extended
to loans unseoured upon the estate. Ilis argument was that it is
only where the widow or other limiled owner of an estate or the
manager of a joint family or guardian of an infaunt heir alienate
the estate in some form that tond fide enquiry and the satisfaction
of the creditor as to reasonable necessity have been held sufficient
to justify the alienation, But we see no grounds to Hmit the
decislon In that esse in this manner. There is nothing in
pringiple to confine the observations of their Lordships as to the
suffiviency of a fond fide apd reasonable epquiry to the page of

(1) (1910) 20 ML, J+y 412: (2) (1866) 6 M.L-A-, 383,
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alienation, In the cass of Kutte Ramasami Chetli v. Bangari
Seshoma Noyanwars (1), both Mr. Justice Kurnaw and Mr,
Justice Murnusans Avvar were of pinion that the diela of the
Privy Couneil apylird with equal force to a simple loan ag woll as
an alienation, Llr. Justice Hrrwan observed *“In Hunooman
Persand Pandry v. Mussumat Koonwerce(2), the case dwelt with was
one of an express charge and so it was in very many other cases.
The principle, however, to be applisd, whether in respect of an
express charge in writing or by deposit, or of a loan of money to,
or other debs croated by, & mauager without such express charge,
is the zame.””  After referving fo the sutliciency of due and proper
enguiry the lenrned Judge proeeeds to add ¢ The same priuciple
applieg to a s'mple lonn or dabt. In each case the manager acts
ag ageat of the family and his aects are subjeet to the same
consideration and question. Im point of prineipls and law, the
gimpls lown and express charge require the same feundation to
bind the family and the estate” (pages 148 and 149). Mr.
Justice Murnusamr Avyar obeerved at page 161 with reference
to a debt not securol upon the estate by the de fucto Poligar but
sought to be reecoverel from the rightiul successor “It is true
that thuug't there way no real negessity for the debt, the plantiff
sould not fail if their claim wers within the equity recognized
by Hunooman Persaud Panday v. Hussumat Koonworee(2),” This
being the law, the ouly question that we have to eonsider in the
case 1y wieler, as contsnded by the learned vakil for the appel-

lant, there was a reasonable aud dend fide enquiry by the lender

as to the purpese of the)llo:m.' The learned Advocate-General
argued that the enquiry contemplatéd by the Privy Couneil is
one independent of the represeutations of the borrower and that
such representations, even if evidenmes -are uvot in themselves
sufficient to discharge the burlen which rests npon the creditor
of sliowing a ressonable enquiry as to the binding nature of the
parpose for wiich the loan is contracted. Lo Hunooman Persaud
Panday v. Mussuinat K.onwerée(2), the Drivy Council said at pages
419 and 420 of the report “The representations by the mana-
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ger accompanying the loan as purt of the res gestas, and es the

cont.mporaneous declarations of an agent, though not actrally
selected by the prineipal, have been held to be evidence -sgainist

(1) (1881) LL.R, 3 Mad., 145. (2) (1856) 6 M.LA,, 303,
- 10
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the heir; and as their Lorbships are informed that such proeé
facie proof has hem geuernlly reguired in the Saprems Counrk
of Caleutty between the lenlor and tho heir, whare the lendor is
enforeing his security against tho heir, they think it reasonable
aud right that it should be required.” The foregoing extract
from the judginent of their Lordships makes it abundantly clear
that the representations of the borrower are nob morely evidence
but may in partionlar eircumstances bo sutlicient to shift the
onus from the lender to the person impeaching the debt or wlien
ation.  The ahove principle has been necopted by the Courts in
Indin.  In Sevat Chandre Bunesjee v. Bhupendre Nall Busn (i)
Clief Justico Macrean applied the rale above enunciated to the
enzo of a lonn to an executor not governed by the Suesession Aet,
Weu wish, howevor, to gunurd owrselves from being supposed to
Iay down the rulo that tho representutiong by the borrowor arve
generally suflicient. Yo many ease tho interests of the boirowor
are likely to be opposed to those of the reversioner or the infunt
heir or uther person whose manager he or sho mny happen to
be and in such cases reasonable enquiry should not be limited
to the representatiims of the borrower, Section 88 of the Transfer
of property Act seems to require, in addition to good faith,
rengonable eare in ascertaining the exisfonce of cireumstances
alleged by the trawsferor of immoveable property.  This section,
if deemed fo enact a rule as to rcasonable engnivy in exness of
what is required by the Privy Council in Zlunovman Persaud’s
case (2) connot overrids the Ilindu Law so seftled by the Priry
Connrcil,  Sve section 2, clause (). Dat it may well he tukon to
indieate that ordinarily somothing more thauthe mere ropresentie
tion of the horrower is nesessary to constitute roasonable enguiry
on the part of the lender.

Taking tho law to be as above indivnted we have to sse how
the facts stand in this case. 1t is perfectly clear that at the time
of the suit loan there was a debt due of a lue and a half recover

-able from the estate. The Advocate-Greneral did not practically

dispute this. Iixhihit Ag 2 which is a draft mortgage-dead,
dated the 8th of Outober 1901, is sufliciont evidence of the liabi-
lity, By the letter, Iishibit D), dated the 10th September 1901,

(1) (1898) LL R., 26 Cale., 108 at p. 108,
(2) (1856) 6 ML.L.A, 398, :
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the first defendant nsked for a loan of & las and a half. There
can be no doubt that this loan was applisd for to meet the
liability which was enforceable azainst the estate. In the same
letter the first defendant applied for an immediate loan of
Rs. 7,000 on acoount of urgency to mest a dserse-debt and other

debts out of the debts amounting to a lwe and a half that were -

recoverable from him. Before the dats of ths loan the defend-
ant’s agent had been sent to the plaintiff to represent the nrzency.
The first defendant examined as the plaintifi's witness No. 8 says
that the loan of a lac and a half was absclutely necossary and that
the amount of the suit promissory note was also comprised in ths
said loan. The witness also adds “As I told him (Navasimhayya)
that money was urgently needed, he spoks to the Maharajah of
Bobbili at Madras on my behalf about the urzeney and caussd
money to be advanced’’ The second witness for the plaintiff,
his sseond Manager, says “ From my enquivies I came to kuow
that defendants Nos. 1 anl 2 had a necessity to borrow and I was
satisfied with the necessity for borrowing money.” " It is true
he is now unable to give any dotails of the dsbis. Bnt we are
on the whole sutisfied in the cireumstances of this eaze that, even
apart from the representations of the borrowaer, there was enquiry
by the lender which was reasonably sufficiont to ;1ust1fy the loan
80 as to make it recoverablo from the estate.

It is unnecessary to consider the contention of Mr. Sundara
Ayyar that as the first defendant was ab the time of the lian the
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full owner of the estate the amount is recoverabls from the estate -

in the hands of the successor apart from any usecessity or

reasonable enquiry as to the purpose of the loan, It is diffcult

to treat the first defendant’s estate, which was liable to hs de-
vested on adoption by the second defendant aud which has as a
matter of fact been so devested, as an absoiute estate for purposes
of validating loans or aliensations by the holder of the estate. (See

" the judgment in Lakshminarayana Nainar v. Vulliommal (1)), It .

ié, however, unnecessary to express any opinion on this point. But -

we cannot agree with the learned Advocate-Gleneral’s argument
that the estate of the first defendant should be treated on the

sime footing as that of the holder of a life estate. - If that wore -

the true view an alienation for whatever purpose would be

(1) (19i1) ¥ L. R., 84 nad, 26 §
‘ 11
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inoperative beyoud the dato on which the estate wus dovested.
This is 1ot in accordance with the tenor of the observatious of the
Privy Conneil in Skrd Baghunadle v. 8ri Brose Kishoro (1) (See
also Mayne’s ‘Iindu Law’, section 108).  Tho analogy of the
first defendant’s esbato 1a rather to that of a limited owner like
a widow thau to thut of a life owner., 'Dliore i3 a vested reversion
or remainder where thove is & lilo estate. Dut both in the case
of the widow aud in the case of a porson in the position of the
first defondant the Lolder for the time being represents the estate
completely. If a debi or alienalion by a widow for proper pur-
poses would bind the reversion it stands to reason thet a debt
covtracted, or ulienation madn by the first defendant must be
dealt with on the same fuoling. 'We, therefore, allow the appeal
with cosls here and in the Court below.
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Before Mr, Justice Kvishnaswamy dyyar and Mr, Fustice Ayling.
RAJAI TIRUMAL RAJU BAHADUR VALU anp o1HERS
(Secoxn Prawvzirry Axp uIs Ludan REPRESENTATIVE), APPELLANTS,
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HMortgage, validity of, when only purt of the consideration paid-—Movtgagee in
possession, cannot preseribe for ligher intevest by asserting @ larger amount as
due—Limitation Acty Sehedule 11, Articles 118, 114,

Where only: a part of the considerntion for a motgage has been poid, the
mortgage 5 o good svenrity For the amount thab las. validly passed. The
mortgagee by reaaining in possession for more than 12 years under such s
morbzage, cannop by merely clatming t» holl for the full amewnt, apquire by
proseription & righs 1o hold ag mortgagee Tor sueh Enll amaunt.

Notwithstanding the assertion by the morigagee of o larger inferest than
was validily passed to him by the movtenye, ariisle 148 of the Limitation Act will
apply to a suit for yedemption by the mortgagur. Article 144 will not npply a8
article 148 specially provides for the case.

AP[’EAL‘ILg{LinSt the decree of T M, Rengachariar, Subordinata
Judge of North Arcot, in Original Suit No. 2 of 1906,

(1) (1876) 3L, A, 164, * Appead No. 145 of 1906,



