
108 t h e  I N D I A N  L A W  K E P O R T S .  [ T O L .  X X X f .

a p p k l l a t e  c i v i l ,
OcTOBTiK, 10,
J!, 13,

£/’fore 3/)'. Jmticc Aklur Utihim (ind Mj-. Kris'hntisivnMi Ayijar-
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BAO, BAHADUIl GAlUJ, K.o.l.K.. MAHARAJA OF BOBBILI 

{ PlAINTII!'!?), API'ISLLANT.

V.

r a j a  KAMTNAYANI BAN’GAUU KUMAR a AMIvAPPA NAYANIM’ G’AU0^ 
Z A M IN D A R  OF C H U N D I,  BKtNa MWOU HKPRKHffiNTBrt BY TtHS G O L l jK C T .

OR OF NELLORE (TiriBD De p e n d a n t ), E bsfondiunt.*

Hindu, Law— TTmccnreil d(M coniracUil h j Uniited ommr w'hfin hinfli.nr/ on extnte— 
Will bind i f  made aftrr due inqm ry— F m > f o f  dm  inquinj --Natiii'e o f  right 
Uahle to he ileveded h j adapt,imi—T m m fer  o f  l ‘roi»!''tij Ar.t, ,s*. SS.

Unsecured debts couti'iMitod by a liniited owiior will b« biiuUng oii the catafce 
if i:icm're<l for pnrposes which w ill justify  a ehii,rgo on such CHiate.

The rule la id  down in the case o f  Umuwnum Fenaud Pamtsy v . Mimvmat 
Komweree, (185r>) [r> M. I, A ., 3',13], aa to the Buffvousncy o f  a veasi'nabU unm iiry 
saiiHfyirig the creditor of the esi.stence «£ reasonable nt)ee.SHifiy to validate a clrdra 
aga'uiBt the estate in tUe 'hatida o !  a m aiiagui' appVies m  tbo  caHo o£ uU loans 
whether secured or unsecured"

Eepresentatioiis by tho borrower are evidence or the cxistwisc of «uch 
necessity bui; are not genovAlly in themselves sufficient t« (H8(!h;ir(»'o tli« bnrdon 
wliicb rasts upon, the creditor of showing a rcasouablo inquiry as to thti bin'Vnig 
nature of the purpose fo r  which the loan is confci'acted. In partirrihu' oireiuu- 
Btances however they may buIRco to shift the burden o f  prouf to the porson 
impeaching the debt or alienation- 

I f  section 3S o f  the Transfer of Property Aofc is doomed to «liac.t a yule as to 
reasonable inquiry in excess of what i8 refpured by the I'rivy Counfil in 
Hanuman Fershad’s case, it cannot ovorrido the Hiiidu Law Hcttled by the PHvy 
Council.

The estate of a peraon whnse riprht is liable to be devested by an ftdopf/uni ia 
not anologoiis to £i, life eaUte- It ia that of a limited owner who represents the 
estate.

A p p e a l  against the dceree o! T, M. RaBgaohariar» DlBfeiot Ja4g« 
of Nellore, in Original Suit No. 25 of 1004

The facts for tbe puxpoae of this oase are f^!iJ set out iu th© 
judgmeat.

P. M, Sundara Ayyar for appellaat.

^Appeal Ho. 160 of IMf.



The Hon. the A.dvooate-General for xespondent. Abbtte
JuoGMT?NT —The iate Zimiudar of Ohuudi, whtoK wifcs an 

impartible estate desoendible ncoording to the rule of primogeni- 
ture, died ia 1899. Oa hia death disputes arose between his -— 1 
brother, the first defendant, and his widow, the second defendant, 
as to the suooession. There was litigation between t,he pardes.
A 00 hi prom 186 was entered into and embodied in exhibit A, dated or OnoJii. 
the 13th April 1901, TJuder it both were to enjoy the zarnindari 
in common, and, in ease a son was born to the first defendant, 
the second, defendant was to adopt him. A son was born to the 
first defoiidjint in February 1903 arid adopted by the second 
defendant oa the 27th of June 1903. The adopted son is the 
third defendant represented by the Court of Wards. The plain- 

' tiff sued to recover a sum of Rs. 7,000 with interest thereon under 
the promissory note, exhibit C-2, dated the 16th September 
1901, executed, by defendants Nns. L and 2, on -the liability 
of the Oltundi estate ill the hands of the third defendant. The third 
defendant admitted, a part of the claim. The District Judge 
passed a decree in resptict of it aod dismissed the suit as regards 
the remainder as against the third defendant. The present appeal 
by the plantiff relates to the amount disallowed. The Diatriot 
Judge based his decision on the authority of the judgment in 
JSachicippi' Oheitiurv. Ghinnaynsami Nai<ker{\) whiuh held that in' 
the case of an impartible zarnindari the unsecured debt of the 
zamindar not incurred for family necessity was not recoverable 
fi'om the estate in the hands of the ne.’cfc heir taking by survivor­
ship. The prinoiplo of that decision must be held to be no longer 
good law. See Rajah of Kahhmtiv. Achigadu{2)^n^ Z‘im%ndar Qf 
Karvetnogar V. Trtt&tee </f Tinmalai, Tirupaii, c4€., DevaBianams{Z).

The ground of the District Judge’s judgment being erroneous, 
it becomes necessary to consider the third issue 'syliioh raises the 
question whether a debt contracted by the first and' second 
defendants not secured upon the estate is nevertheless binding 
upon it. The Distirict Judge  ̂has given no finding but he has 
recorded the evidence. We think it unnecessary to send the 
case back as both sides have agreed that we may deal with the 
issue.

(I) (1906) IL.B., 29 M.sd., m .  (2) a907) I.Ir.S*, 30 Mad., 4&4. ^
(8) (1909) I'L'S-. 33 Mad', 429-
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A b d t tk  Before, however, going into the evidence it: is necessary to 
^Kwshna-  ̂ deal wth the legal coiiteutiona that 7̂1=̂ 0 raised in ooiinection. 

swAMî  with ibis iŝ ue. I'he first p(»int to be noticed is whether, the debt
J_1 not having been secured upon the estate by the first atid second

IViAHAEAjA defendants, the estate in the hands on the third defendant, whoOli’ JioIiBlH ’ . ,
V. has on adoption devested them 01 tiie zamindari, under the 

Zamindab niade liable. The learned Advoeate-QenoralOF bHTJUUl’
who appeared for the third defendant admitted that lloyeUe 
Joyaijya v, Vi‘nkataratnammn{l) was against him and 
seriously di-̂ pute its authority. Although the exeoufion of a 
promissory note by the first and second del'ondants might suggest 
p}'inia facie that the creditor looked to their personal credit it 
would be competent to him to show that the estate was intended 
to be bound aa well in the oiroiimstances of tlie case. In the 
case of tlie present loan the estate was heavily involved and 
the very fact of the first and second defendants being both 
required to execute the promissory note shows that, if the 
loan was made after due enquiry as to tlie purpose being of a 
character binding upon the estate, there can be no difHoulty in 
coming to the oonclusion that the creditor looked to the estate 
for repayment and not merely to the personal credit of the first 
and fcecond defendants. Mr. San'lura Ayyar I'or the a])pelhint has 
argued that, apart from the evidenuo of the actual applicaiion of 
the loan, he is entitled to a decrv̂ e bindiiig upon the estatOj, 
because the loan was made aftor reason able enquiry as tolho pur­
pose. The Advoeate-Cruneralj liowever, rarsed a question that the 
decision in JIunooman Persmid Faadaij v. Mnniiimat Koouii)eree{2)i 
as to the suflioieocy of a reasonable enquiry to validate a claim 
against the estate in the hands of a manager should not be ex fended 
to loans unseoared upon the estate. His argument was that it is 
only where the widow or other limited owner of an estate or the 
manager of a joint family or guardian of an infant heir alienate 
the estate in some form that hoh&fuie. enquiry and the satisfaclion 
of the creditor as to reasonable necessity have been held sufflcienfc 
to justify the alienation. But we see no grounds to limit the 
decision in that case in this manner. There is nothing in 
principle to confine the observations of their Lordships as to the 
Buffipiency of a and reasonable 0 P9[»iry to of

'(X) (mo) .
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alieitatiou. In the ease ol: ICuifa Ii.a/)insami v, Bangari Aedue
Senliffma Nivjnmtai'.i (1), bn ih  M v. Jn .s tiee  KriRNA^r a n d  M r. ^EEysHKl-^ 
J u s t ic e  MuTHUSAArr A i y a r  w ere of o p in io n  th a t  th e  dhf.n of th e

AYXAjE tXel
P r i v j  O o iiueil appli'-d. w ith  equftl force to  a  s im p le  lo .in  as w e ll as — L.
a n  a l ie n a t io a . M r . J u s t ic e  K e r h a n  ob serv ed  '^ I n  Munooman op
Persaud Pand!>p v. Mu-vmmat Koon:tDerre{2), tl ie  case d w e lt w ith  w as B obb ils

oae  of an  e sp re s s  c h a rg e  a n d  so i t  w as in  v e ry  m a n y  o th e r  oases. 2 \ tviineab

TIig  p r in c ip le , ho w ev er, to  be a p p lie d , w h e th e r  in  re sp e c t o f a n  o f

e s p r t s s  c h a rg e  in  w r i t in g  o r  b y  d ep o s it, or of a  lo a n  of m o n ey  tos 
o r o th e r  d e b t o ro a ted  b y , a D iauagar w ith o u t suoh  exp ress  c h a rg e , 
is th e  s a m e .”  A f te r  ry fc rr in g  to  th e  su iiic isn cy  of d u e  an d  p ru |»er 

e n q u ir y  th e  le a rn e d  J u d g e  proceeds to a d d  “  T h e  sam e p iiu c ip le  

a p p lie s  to  a  s ’o ip lo  locaii o r d a b t. I n  each  case  th e  m a n a g e r  ac tg  
as a g e n t  of th e  f a m ily  an d  h is  ac ts  a re  s u b je c t to  th e  sam e  

eo iis id era 'tio n  a n d  que&tiuB. I n  p o in t  of p r in c ip le  a n d  hiw , t h e  

s im p le  lo r n  a n i  exiirefrs o iiarge  r e q u i r e  th e  sasne foundafciou ta  

b in d  th e ‘ f a m ily  a n d  th e  e s ta te  (p ag es 148 a n d  149). M r .

J u s t ic e  M u th u s a m i  A y y a ii o b se rv ed  a t  p a g e  161 w ith  re fe re n e a  

to a  d « b i n o t s e c u ro i  u p o n  th e  esLate b y  th e  de facto P o l ig a r  b u t  

s o u g h t to  be  ra e p v e re J  fro m  th e  r ig l i t f u l  successo r “  I t  is  t r u e  

th a t  thoug -’i th e re  wa^ n o  re a l  n e o ts a ity  fo r th e  d e b t, th e  p lan tif fa  

sh o u ld  n o t f a i l  i f  th e i r  c la im  M^era w ith in  th e  e q u ity  reco g n ized  
b y  Sumonmn Per&aud FuncUuj y . Mimumat Koonv)m’ee{2) T h is  

b e in g  th e  law,, th e  o n ly  q u e s t 'o a  th a t  w e h av e  to  oonsider in  th e  

case is  w iieoiier, aa cout'S iided b y  th e  le a rn e d  v a k il fo r  th e  a p p e l-  

ian 't, th e re ' vms a  rers,8onabl8 an d . bom fide e n q u iry  b y  th e  le n d e r  
as to  th «  p u rp o se  of. th e  . lo am  ' T h e  le a rn e d  A d v o c a te -G e n e ra l 
a rg u e d , th e  e n q u iry  o o n tem p la to d  b y  th e  P r iv y  C o u iic ii i « , 

one ii id e p e n d tm t of th e  rx ip resen ta tio n a  o f  th e  b o rro w er a n d  t h a t  

su c h  ro p re s e n ta t io n s ,  even, if  ev idenoe  a re  n o t in  them selY es 

siiffieieiat to  discharg'®  th e  b u r l e n  .w h ich  remits u p o n  th e  c r e d i to r  

of s lio w ia g  a re a s o n a b le  e n q u iry  as to th e  b in d in g ' n a tu r e  of th e  

p u rp o se  'lo r wiiic-h th e  lo an  is  c o a tr a o te d . l u  Jlmoommi Fermud- 
Fm uhy .r. Mimumai Ki.Gnwem{2), th e  P r iv y  O oiiucil s a id  a t  p a g e s  

419- a n d  420' o f th e  re p o r t  “ T h e  re p re s e ii ta t ia u s  b y  th e .m a n a ­

g e r  aG O om panying th e  lo a n  as p ;;r t o f  th e  res gestm^ B.n  ̂ a s  tha-| 

co iit '-m p o ran eo u s  (declarations o f an  a g e n t ,  th o u g ii  n o t  a c t r a l l j r  

le ilec ted  b y  ih e  prinoTpal, h av e  b ee ii h e ld  to  b e  ev id en ce  8 g a in s t

(1) (1881; I .L .l i .,  3 Mad., 145. (2) (1856) 6 M ,L A ., 39%
IQ
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B̂T)i7K tlie heir; and a?i tJunr Lorbaliips are i n f o r m G f l  f'hat ancli p>'/hid 
Kkiritna‘ proof liaa boon geuornlly roquirod in tlie Sa[)remo

swAMx C a k u tla  between the leii'lor and tho heir, wliore tho loiiiitir is
A y y a b , JJ.

— “ enforcing his S0'‘iir ity  aj^ '̂aiiisi tlio hoir, tlitiy thiuk it rf-a? ôn}il)lo
Mahuiaja. riglil; that it bIiouUI be required.”  The forHgT)irig extract
Bobbilt from the jiidginr'ut of their Lordship,makea it aliundaatlj ol«ar 

repre.sGutatiDua ol: the borrowtsr are not ratirolj evidence 
partioular cireuiriBtanoea bo sviffioient to sliiffc the 

onus from the lendBr to tlio person itapoacliing the dobt or alien- 
ution. Tiie above prinoiph  ̂has been acici p̂ted by the Courts its.
Ii'idia. Ill S(()'(d Chnndya Btin-rJi'G v. BJnipendra Nath li/isu ( i)
Chief Jiistio!! Maclkan applied tho rule abovij etiuaciattKl to tho 
••ase of a loan to an exomtor not govornc-'d by tho iSiuiooasiou Aot. 
Ww wish, liowGver, to guard our,selvo.9 from being siijiposed to 
lity down the ruÛ  that tho ropresonlationfs by tlio borrower are 
generally suftioieut. In many case tho luterosta of the borrower 
are likolj to be opposed to tlioae of the reversioner or tlic infarit 
heir or othw person whose manager ho or aho may hnppon to 
be and in sudi cases reasonable enqmry shoubi not bo liraitiid 
to the representations of the borrower. Section. 38 of the Traiif-vfer 
of propert.y Aot seorae to require, in juldition to good faitli, 
TRasoiiuble oare in asoertaining the esialoiico of (drcunastanees 
allegfid by the transferor of inmioveable property. This Bootioa, 
if deemed to enact a rule as to roaHonable enquiry in c'xnef-:s of 
what is required by the Privy Council in Ilnnoonicm X f̂'rmndh 
case (‘2) Cimnot override tho Hindu Law bo seftlodby tho Prlvij 
GouncU. Sl!0 section 2, (jlause [d). But it may well he takm to 
iudioate tlint ordinarily something more than the mere roprosenta« 
tion of tho borrower is neoossary to ooixatitute roasonablo enquiry 
on the part of the lender.
■ Taking tlio law to be as above indioatetl we have to soe how 
the facts stand in tbis ease. It is perfectly clear that at the time 
of the Buit loan there was a debt due of a lao and a half recover™ 
able from the estate. The Advoeate-Cxenerftl did not practioally 
dispute this. Exhibit 2 which is a draft niortgjige-dcod, 
dated the 8ih of October 190i, is Bnflicient ovidonoe of the liabi­
lity. By the letter, E.diibit O, dated the 10th Soptember 190}^

112 THE INDIAN L A W  KlfirOETS. [VOL X X 'X T .

(1) (ISf'JSj J.L K,, 25 (]alc,y Ju3 at p. I OS.
(2) (1856) 6 M .I .A  ,  3M,



V O L .  X X X V . ] M A D R A S  S E R I E S . iI3

the first defendant asked for a loan of a lao and a half. There 
can be no doubt that this loan was appliad for to nmet the 
liability wbiob. was enforceable against tUe estate. In the 
letter the firtst defaiidant applied for an immediate loan of 
Rs, 7,000 on acoouat of urgenoj to me'i't a dseree-debt and other 
debts oat of the debts amounting to a Ug and a half tiiafc were 
reoovorahle from him. Befoie the date of ths loan the defend­
ant’s agent had been sent to the plaintiSto represent the urgenejr. 
The first defendant examined as the plaintiff's witness No. 3 says 
that the loan of a lao and a haH was absolutely necessary and that 
the araount of the suit promissory note was ahio coniprxsed in the 
said loan. The witness also adJs “ Aa I told him (N'araaimhayya) 
that money was urgently needed, he spoke to the Maharajah of 
Bobbili at Madras on my behalf about the urgency and caused 
money to be advanoed.’ ’ The second witness for the pl-xiatilf, 
his second Manager, says From m j enqniiias I o:ims to know 
that defendants Nos. 1 and 2 had a uece- ŝity to borrow and I was 
satisfied with the necessity for borrowing nioney,” ' It is true 
he is now unable to give any details of the diVota. But we aie 
on the whole satî -fiad in the circumstatioes of this case that, even 
apart from the represeotations o£ the borrower, there was enc[uiry 
by the lender which was reasonably sufficiont to justify the loan 
60  as to make it reooverable from the estate.

It is unnecessary to consider., the contention of Mr, Sundara 
Ayyar that as the .first defendant was at the tiiiie of the l;;aa the 
full owner of the estate the amount is reooverabls? from the ,estate 
in the hands of the saecessor apart from any necessity or 
reasonable enquiry as to the purpose of the loan, It is difSonlfc 
to treat the first defendant’s estate, which was liable to ba de­
vested on adoption by the second defenda,nt and which lias aa a 
matter of fact been so devested, as an absolute 0.state for purposes 
of validating loans or alienations by the holder of the estate. (See 
the judgment in Lnhshnuriarayana Nainar r, Vallianmal (1)). It 
is, however, unnecessary to express any opinion on this pbinfc. But 
we cannot a,gree with the learned Advoeate-Qenerul’s argament 
that the estate of the first defendant should be treated on the 
same footing as ihat of the holder of a life estate. If that ’iiFore \ 
the true yiew an alienatioE for wbateyer purpose would be

( I jU y i  !■) Mad , 25 I
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Abdtcte inopGTative- b o jo n d  tl ie  d a to  on w hioli th© estate was do v este tl.

T h is  is n o t iu  acco rd an ce  w itli tlio  te « o r  o!; tli© ob^oi'vatiouB  of t h e  

swAi-u P r iv y  O oim oil ill Shri Eaghi-ni'id^id-v. Sri Bro^o lil^horo (1) (S ee
A ty a k ,jU . M a.yne’B  ̂H in d u  L tu v ’, B8«tioii 108). X ho  a n a lo g y  o f tk©  

M ahabaj/i d e fe n d a n t’s e s ta te  is ra ,ilier to th a t  a  l im i te d  owner H ke 

Bu3 biw a mdow  th a n  to  tl iu t  of a, life  o w u e r. There ia a  v e s te d  re v e r s io a  

or re ra a ia d e r  w h e re  th e ro  is a  lifo  e s ta te .  But both i n  the oase.ZAMirrDAR . n ii
oy of the widovy and iii tho co,se or a p:>rso;a m the pn&itioii ot tha

(jefeudaut tlie holder for tlie tî no being rc?preseiits tho ©stat© 
completely. I! a debt or alior.atioii by a widow for proper pur­
poses would bind the revorisioti it stands to reasoB tlmt a debt 
ftoiitracted,, or olieuatiou mado: by tho first dofendiuit must bo, 
de;dt with on the same footiBf?. We  ̂ therefore, allow the appeal 
with costs hero and iu the Uouri bolow.

1|,4; T H E  I N D I A N  L A W  E I S P 0 R T 3 ,  [ V O L .  X X X ? .

APP ELLATE C lViL .,

1910 b e fo r e  Mr. J u stice  K r u h u im m n y  -^ yya r  and Mr. J u stice  A y lm g ,

D'ecemiior, M, E A JA I TIE U M A L  EAJU BAM ADITii,'V AKU ANi) OTHERS 
16..

____ _ (S'EGOND I’LAIKIIFW ANB H IS L E C U t, BlSPEKSJiNIPAT.lVEh APKELIAKTg^
19U. 

January, 18. V.

P A N D L A  M U T U IA L  N A I l 'U  a n © o t h b m  (OBMH-i>ANm, 3 to 8)^

M0rt{j(igp, validity of, when onhj'part: of the coa '̂idr^mtioit m
posmftiom cannot pveiterlhe far hlghei' inttrcd Huf f'mcrtAfig a larger amoniit 0,» 
due—Lintitatimi Act, iSotn-dvle II,. Articles 1-lH, i-i'l,

■yflici'e only a part of tiie conafiortiiion for a motgage haisi. beon paid, tli» 
snpxtgage is a ;j;o )d Heeui'ity Euf ili^ aiaoiuiti that lias, validiy |WKsed> Tlift 
mortgagee by rcmaiuiug iti po.ssesHioî  i'or mor& than 12 yeai's widyr such a 
mortgage, cannot by merely cliuming t-> luild iVy Ihg full amount, acquire by 
pvescripfciim a righs to liijld as mcii'tgjigoe foi- sucli fu ll aincnuit- 

NotwitbstandiiJg tlio asKCrfciou I>y the moi’fgftgeo oi! a larger iiiterost than, 
was valklily pas,jed to luia by tlic m()rf,gii!j:e, ariiolc 1*18 o ! tlic Limifcatjon Act wiil 
apply to a suit for I'tidwnptiou by llie m(.u-t!j;ag(n'. Article H i  will m t  apply > »  
articlo 14S sx^cisiHy pi'ovides Cur the (,:a.so.

A p p e a l  against tho decree of (T, M, llangaehariar, Sabordiiiato 
Judge of North Aroot, in Original Sait No. 2 of 1,906;

(1) ,(1876) 3 I, A., 154, * Appcfti' Ko. 145'of


