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was Goaceriied it was passed in re-vision and not in the course 
of an interlocutory proceeding. The Subordinate Judge had 
refused to issue a commission for the examination of a witness. 
That was a mere interlocutory order. Mr. Justice B o d d a m  set 
that aside in revision. Could his order be treated as other lhan 
interlocutory so far as the execution proceeding was concerned 
in which the witness was to be examined on commission ? It 
is unnecessary to express an opinion on the question whether 
Mr. Justice B o d d a m ’s order was a judgment. A  full exami
nation of the cases cited on both sides leads me to the 
conclusion that no appeal lies from the order of Mr. Justice 
W a l l i s  in the present case. I would answer the reference 
accordingly.

A y l i n g ,  J.—I a,gree that the answer to the question referred 
for disposal should be in the negative.
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Before Sir Arnold Wldte, Chief Justice. 

MALLIKARJUNA DUGGET (P la in tiff) , 1911., 
January 27.

THE SECEETARY OF STATE FOR INDIA IN COUxVCIL 
(D efkn-d a n t )

Evidence Act I  o f  1872, s. 35— Admissibility o f  report hy Tahsildar to
Collectt'r.

A Tahsildar, in response to the requisition of the Collector, sent the following 
r e p o r t I  beg to state that the village miinsif of Inavaiarn reports that the 
charities referred to have not yet been commenced.”

H i  Id, that the report was not admissible under the first part of section 36 of the 
Evidence A ct to jirove that the charities referred to were not performed on the date 
of the report.

A lthough ill certain cases an isolated dociimezifc may be considered a book or 
register within the meaning of the first part of section f.o, it does hot follow that 
every report regarding a fact from a public servant to his official superior in 
pursuance of directions from the latter, is admissible evidence to prove such fact.

* Origuial Suit No, 335 of 1909.
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C. p. Bamaswami Ayyar and Nanahhoy Devay foi-pliiintiff.
The Hon. The Advocate-General for defendant.

T h e  C h ie f  JustiO B .— In this case the Advocate-General on 
behalf of the defendant has tenilered in evidence a docnnient 
dated the 10th August 1900. The docriinent is a report from 
the Tahsildar to the Collector of Chingleput district. It is in 
these terms :—Adverting to (a certain reference): I beg to
state that the village innnBif of Inavaram reports that the chari
ties referred to have not yet been commencetl.”  The Advocate- 
Greneral tenders this under section 35 of the Evidence Act as a 
“ statement of fact in isnieor relevant fact,”  “ the fact in iaaue or 
relevant fact ” being that the charities in question “ have not been 
commenced,” in other words, he tenders it in evidence of tlie fact 
that the charities had not beeAi coinmenc<\d on the day >vh,en the 
report was made. Mr. Ramaswami Ayyar on belialf of the plain
tiff has objected to this document and has contended it is not evi
dence under section 35. The Advocate-General has also tender
ed in evidence certain other documents which he says are admis
sible under aeciion 9 as explaining the circumstances in which tliis 
report contained in the letter of the 10th of August was made by 
the Tahsildar. I do not think I need set out the purport of thet̂ e 
other documents because the Advocate-General does not contend 
that they are admissible in evidence except as explaining the 
circumat inces in which the letter of the 10th of Au-^nst, was 
written and has conceded that if I am against him as regards'his 

. contention with reference to the letter of the 10th of August, 
these other documents would not be admissible under section 9 
of the Act. After careful consideration I have come fo tlie con
clusion that the letter or report of the lOtb, of August is not ad
missible under section 35 for the purpose for which the Advo
cate-General says it is. I say nothing as to whether it would be 
admissible for other purposes or as to whether the other docu
ments on which the Advocate-General relies as showing the cir
cumstances in which the letter of the 10th of August was written 
would not be admissible for other purposes. Section 35 of. the 
Evidence Act coataius two branches. The first branch of the 
section so far as the question I have to decide is coixcerned ruua ; 
“ An entry in any public or other official book, register or record, 
stating a-’faci in issue or relevant fact”—‘ 'and made by a public 
servant in the discharge of his official duty is itself a relevant
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■fact. The second branch, ratis : “ or by any other person in per- W h i t e ,  c .  X 
■formancs of a duty specially enjoined by the law of the country 
in which such book, register or record, is kept ” is itself a rele
vant fact. The Advocate-General did not argiie that this was an 
entry by some person in the performance of his duties “ specially 
enjoined by the laws of the country.” But he says it was an en
try which fell within the meaning of the first branch of the sec
tion. It has been held by this Court in a judgment to which I was 

party that a single document may be a public record within the 
meaning of this section : that is the case of Baman v. The Sicre- 
iary of State for India in Council (1). In that case we relied 
upon the decisions under which records of judgments though 
isingle documents were held (.o be admissible in evidence under 
•section 35. There iiJ not much authority as to how far an® 
isolated document can be said to be an “ entry in any public or 
•other ofQcial book register or record ” but we have held that it 
may be for the parposes of the section and I do not wish to 
.suggest for one moment that that decision was not good law.

Now the Advocate-General relied on a decision o£ the Privy 
'Council in the case of Raja Miithii Ramalinga Sethupati v. 
Peria Nayagam Filial (2) the passage of the judgment on which 
he relied being at p. 238. I need not read the whole of it. The 
judgment runs : “ Their Lordships think it must be conceded 
that when these reports express opinions on the private rights of 
parties, such opinions are not to be regarded as having judicial 
authority or force. Bat being the reports of public officers 
made in the course of duty, and und'ir suitable authority they 
are entitled to great consideration so far as they sapply inforin- 
ation of official proceedings and historical facts, and also in so 
far as they are relevant to explain the conduct and acts of the 
parties in relation to them and the proceedings of the Govern
ment founded upon them.” In that case their Lordships really 
rest their decision, as I understand it, upon the facc that it was 
the duty of the Oollecfcor who made th 3 report in that ease to do 
Certain things under the provisions of Regulation VII of 1817, 
and it seem*? to me with all respect to the Advocate-General’s 
argument, although this maybe a decision which one would have 
to consider carefully, with regard to the second branch of the

(1) (1901) 11 MX J.,.*315. (2) (1874) 299.
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W h it e , C.J. s e c t i o n ,  o n e  really gets very little help from it with refer(!nce
to the first part oE the section, l)ecanse it ia not sui,«niHtea here
that when the Tahaildar made the report he did so in perform
ance of a duty specially enjoined I)y the law of the country. 
I need not now pause to consider how fur a report purporting 
to be made hy an officer "m purHnance of the ])rovisionH of 
Regulation VII of .1817 woiiUl be admit^sible in cvitU^nco under 
section 3o.

The Advocate-General also relied upon the case of Raman v„ 
The SBcreMry of State for India 'hi GotwcAl (1). The report in 
question there which was held adniiSHibh' under aecdon 35 waB̂  
a report on Gcverument forests made by a Forest oftici'r with 
reference to some question as to the reservation of forests, and' 
it seems reasonably clear the report was made under the' 
provisions of the Forest Act. The rtiport in tliat case is a report, 
which would be admissible under ih(5 second branch of the 
section. I think the same observation applies to the case of 
Madhav Uao v. Deonak{2), This again is a case which really 
does not afford me much aBsistance with regard to tlie construc
tion of the first branch of the Bection. The Advocate-General 
invited me to go to this length—he invited me to hold that any 
statement made by any public servant in juirsuanci; of direc
tions given him by a superior officer was a statement which 
would be evidence of the fact to which the statement relates. 
The Advocate-General has not been able to call my attention to 
any authority which goes so far us this. I know of no authority. 
The Advocate-General suggests il ia a question of drawing thcv 
line. I agre3; but in the absence of some authority I am
certainly not prepared to carry the law further, as it seems to
me, than it has ever yet been carried. In a sense no doubt tht?' 
statement is made in the dischargv̂  of official duties, because, 
I take it, it is made in connection with a matter which oamo 
within the sphere of his duties and in pursuance of orders given 
by a superior oflicer. But, as I say, I am not prepared on that 
ground alone to hold that the statemexit is admiHsil)le in evidence 
within section 35. As regards this particular statement it it? 
really nothing more than a statement at to what the Munsif 
had reported to the Tahsildar. I do not eay that the statement 
to be evidence within the section must be u statement within 
the persê nal knowledge of the party making it. All
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I say is—and I desire to confine my observations to this parti
cular statement—I am not prepared to hold that it is admissible 
•under section 35.

Mr. Ramasawmy Ayyar has called my attention to certain 
authorities but I don’t propose to discuss them at any length. 
In the case Jigoyamha Bai Sahiba v. Venhalakshmi Ammal(l) 
in the course of the judgment I observed “ Our attention has 
been called to no case in 'which it has been held that corre
spondence, official it may be, comes within the terms of that 
section. As I construe that section, it does not apply to 
ordinary correspondence though that might be conducted by 
officials.”  After having had the full benefit of the arguments 
in this case I see no reason to depart from the view which I 
then expressed.

There is one other case to which perhaps I ought to refer, 
seeing it is a judgment of the Privy Council. It is the case 
Parhati Kicnwar v. Chanda?' Pal Kunwar{2), The judgment 
runs (page 4:75):— “ Various technical objections to declara
tions, such as those of the Kannugas, to entries made in the 
village records by the officer charged by Government with that 
duty and to answers given to official enquiries made under 
Government directions as to the rules of succession prevailing 
in particular families were urged by the plaintiff. Speaking 
broadly these objections seem to their Lordships to have been 
material rather to the weight than to the admissibility of the 
particular evidence, which was primd. facie admissible as 
purporting to be made by the proper officer in performance of 
a special duty and presumably with due regard to the rules 
laid down for his guidance.” These are very general observa
tions and made with reference to the documents in question in 
that case. And the conclusion I have come to is that for the 
purposes for which the Advocate-General now seeks to put this 
document in evidence it is not admissible under section 35.

I am told that the Munsif and the Tahsildar are still alive. 
The proper way to prove the fact to which the statement in the 
report relates is by calling them.

W. O. David, Attorney for defendant.

W h i t e ,  C.J,
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