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unite in the same suit his causes of action in the alternative, as he
might have done in the Bombay case, it is impossible to hold that
explanation IT to seetion 13 operates as a bar to the subsoquent
suit.

The sceond appeal is, thexefore, allowed, and, reversing the
deeree appealed against, the case is remanded to the lower
Appellate Court for disposal on the merits. The costs of this
second appeal will bo costs in the case.

APPELLATE CIVIL,
Before Mr, Justice Benson wind My, Justice Bhashyam Ayyangar.

RUNGIAH GOUNDEN & Qo. (PerriionNsrs), APPELLANTS,
.
NANJAPPA ROW anp orurks (COUNTLR-PETITIONERS),
RusponvrsTs.™

Limitation Act—XV of 1877, sched. II, arts. 178, 179—Decree for sale of hypothecated
property on a certain date on default of payment—CQrder for stay of execution
passed before date fized for sale—Subsequent application for execution more
than three years from date of decree.

By adecree, duted 10th November 1897, it was provided thaty in default of the
defendants in the suit paying the sum decreed on or before the 100h May 1898,
the hypobhecated property should bo sold, At tho date of the decrce another
suit was pending in the same Court, in which the deereo-holders were defendunts
and the judgment-debtors plaintiffs, On 27th November 1897, the jndgmont.
dehtors applied under section 243 of the Code of Civil Procedure for stay of
execution of the decree pending the disposal of the suit in which they were the
plaintifis. On the 3lst January 1898, un order was passed staying cxecution of
that decrce until the disposal of the other suit. The last-mentioned snit was
disposed of on 23vd Decumber 1901, and on 20th Mareh 1902 the deerec-Lolder
in the caxlier suit applied that the hypothecatud properties might be sold ¢

Held, that the application was not barred by limitation, it being governed
by article 178 and not hy article 179, inasmuch as uo priov application for
execution of the decree or to take some step iu aid ol execuiion of tho decree
had been made. Asficle 179 iy not exhaustive of applications for execution of
decrees. Theve are cages to which article 178 may apply,

* Civil Miscellancons AppBals Nos. 161 and 112 of 1902, prosentod againgt the
arders off W. 15, T, Clarke, Subordinate Judge of Nilgiris, dated 21st July 1902,
in Execution Petition No: 418 and in Miscelluncous Polition No, 945 of 1003,
respectively, in Oviginal Suit No, 74 of 1848,
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A decree which direots the sale of mortgaged property in default of payment
of the mortgage money declared due om or before the date fixed in the decree is
not, within the meaning of paragraph 6, column 3, of article 179, a decree directing
the payment of the amount to be made at a certain @ate. It however, there is
also & poersonal decrse against the mortgagor and the application is to execute
the decres as such, limitation will run from the date of the decree under para-
graph 1, if payment is enforceable under the decree from the date thereof or
from a future date nnder paragraph 6 if payment can be enforced under the
decree only on or after such future date fixed in the decree. Neither psragraph
1 por paragraph ¢ can apply to the cxecution of a martgage decree, as such,
namely, to an application for sale of the mortgaged property which the decree
directs to be sold in default of paymoent of the ascertained amovnt on or hefore
the day fixed in the decree,

Principles laid down by which the article applicable should be ascertained.

The decision of the Full Beneh in Malltkarjunady Setii v. Lingamurts, (I.L.R.,
25 Mad., 244), in connection with questions relating to limitation, explained,

Muhammad Suleman Khen v. Muhemivad Yar Kham, (LLER., 17 All, 89),
Muhammud Islam v, Muhaommad Ahsan, (LL.R., 16 Ab., 287); Thakur Das v.
Shadi Lal, (I.LR., 8 AlL, 56) ; «li dlmad v. Negiran Bibi, (I.L.R., 24 All, 542);
and Ashrafuddin Ahmed, v, Bepin Behari Mullick, (I.L.R., 80 Calc., 407), approved
and followed.

All applications for the execution of a docrec for sale of mortgaged properiy
ave nob governed by*article 178,

Olservations as to when artiele 170 will be applicable,

The truecriterion in dotermining whether article 179 or article 178 spplies
to u particular application is to ascertain whether any one of the six points of
time specitied in colunn 8 of article 179 iy applicable to it, and if none of them is
applicable it is only then that article 178 will apply.

Under the Limitation Act of 1877, an application cannot be made merely
for the purpose of signifying the decree-holdor’s intention to keep the decres in
{force,

Exuourion PETIMONs. The facts material to the decisions are
fully sot out in the judgment. The Suhordinate Judge held that
theé applications were barred hy limitation and dismissed them.

The petitioners preferred these appeals.

The Advocate-General (Hen. Mr. J. P. Wallis), Hon. Mr. C.
Sankaran Nayer and 8. Kesturiranga Ayyangar for appellants.

Mz, 4. 8. Oowdell and P. 8. Sivaswami Ayyar for respondents.

Jupcmunr~—In A.4.0. No. 111 of 1902.~—~This is a matter
arising in exccution of the decree in Original Suit No. 74 of 1896
which was brought by the appellants against®the respondents.
The decree hears date the 10th November 1897 and the portion of
the decree that iy now sought to be execwted runs as follows:—
“That in defanlt of the defendants or any of them paying the
sum of Re. 47,852 with further interest thereon at 7 per cent. per
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annum from date of suit to date of payment on or hefore the 10th
May 1898, the hypothecated property hereinaffer described or a
sufficient portion thereof be sold and that the proceeds of such
sale, ete.” At the time of the passing of the said decrce there
was pending in the same Cowrt ancthor suit No. 82 of 1896 which
was brought by the respondents Nos. 1 ta 8 against the appellants
and in which they claimed Rs. 93,973-2-10 from the appellants,
On the 27th November 1897 an application was made by respond-
ents Nos, 1 to 3 (defendants) in Original Suit No. 74 under
section 243, Civil Procedure Code, for stay of execution of the
decree therein pending the disposal of Original Suit No. 82 and
after issuing notice to the appellants an order was passed on 3lst
January 1898 directing stay of execution of the decree in Original
Suit No. 74 until the disposal of the said suit No. 82 of 1896,
Original Suit No. 82 of 1876 was tried and disposed of by the
Sub-Court on 23rd December 1901. Thereupon, the present
application (Execution Petition No. 415 of 1902) was made by the
appellants on the 20th March 1902 praying for the sale of the
hypothecated properties and the Subordinate Judge applying
article 179 of schedule II, Indian Timitation Act, held that the
application was barred by limitation and dismissed the same.
‘This was the very first application made for execution and it
is admitted that no prior step in aid of execution had ever heen
taken. If, as held by the Subordinate Judge, the article of the
law of limitation applicable to the case were 179 we should be
constrained to uphold his decision and hold that the application
was barred by limitation and that section 15 of the Limitation
Act could not be relied on for saving the application from the
bar of limitation as tho provision therein made for enlarging fhe
ordinary period of limitation is applicable only to & suit, which
word as defined in section 8 of the Act must, for the purpose of
limitation, be taken as excluding applications which are made in
a suit, It may be that under Act IX of 1871 there was mo
nocessity to extend the provisions of section 16 of the Act (which
corresponds to section 15 of the present Act) to applications for
execution of decrees, for under that Act though the cxecution of
a decree might have been stayed by injunction or otherwise, the
dectee-holder might, far the purpose of the law of limitation, simply
present a petition signifying lis intention to keep the decree in
force and such application, though it was presented during the
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continuanoe of the order staying execution would give him a fresh
starting point (vide paragraph 4, column 3, article 167, schedule II,
Act IX of 1871). Under paragraph 4 of column 3 of artiele 179
of Act XV of 1877 curresponding to article 167 of Act IX of
1871, the application which would furnish a fresh starting point
for limitation must be one made in accordance with law for
execution or to take some step in aid of execution of the decree
and not one made mevely to keep the decree in force. Such
being the case it is ouly reasonable and proper that in computing
the period of limitation prescribed for an application for execution
of a decres the time during which the attaching decree-holder
prosecutes a suit under section 283, Civil Procedure Code, or
during which execution of the decree or a portion of it has been
stayed by injunction or obtherwise should be excluded. But as
the law now stands “such course is not authorised ” (Nuwrayana
Nanbi v, Pappi Bralanani(1)) and it isnot always possible to relieve
the applicant from the bar of limitation by reviving an application
which had been presented before the institution of the suit nnder
section 283 or before the order staying execution. It may be that
as in the present case no application had been or could have been
presented before the order staying execution, And in cases in
whish an application had been prescnted prior to the suit ander
section 283 or to the order staying execcution, it might have
terminated in a manner which would make it impossible to revive
the same, after the disposal of the suit or the expiration of the
order as the case may be.

It Jias been argued on behalf of the appellants that even under
article 179 the application is not barred by limitation, inasmach
a8 the effect of the order passed under section 243, Civil Procedure
Code, staying excoution of the decree was to postpone the date
tixed for payment from the 10th May 1898 to the date of the
decree in Original Soit No. 82, viz, 23rd December 1901, and,
reading the decres as thus varied, limitation should be reckoned
from the latter date nnder paragraph 6 of column 3 of article 179,
It is impossible to accede to this argument for two reasons. An
‘order relating to the stay of execution cannot be'regarded as an
order varying the decree either on veview (section 623) or under
section 206 or under seetion 210 which aresthe only sections under

9
(1) LLR., 10 Mad. 22 at p. 24
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which a decree can he altered or varied by the Court which passed
the same. An order staying execution is passed not necessarily hy
the Court which passed the decree, but by the Court executing the
decrec as a proceeding in execution under section 214, and the
order is in reality only one postponing execution and not one
varying the decree.

Further, a decree which directs the sale of mortgaged property
in default of payment of the mortgage money declared due on or
before the date fixed in the decree,is not, within the meaning of
paragraph 8, column 3, article 179, a decree directing the payment
of the amount to be made at a certain date, If, however, there is
also a personal decree against the mortgagor and the application is
to execute the decree as such, limitation will run from the date of
the decree under paragraph 1 if payment is enforceable nnder the
decree from the date thereof or from a future date under pava-
graph 6 if payment can be enforced wuder the decree only on or
after such future date fixed in the decree. Neither paragraph 1
nor paragraph 6 can apply to the execution of a mortgage decree
ag such, le., to an application for sale of the mortgaged property
which the decree directs to he sold in default of payment of the
ascertained amount on or before the day fixed in the deeree.

In our opinion the application in question is governed by
article 178 and not by article 179, inasmuch as no prior applica-
tion for execution of the decree or to take some stop in aid of
execution of the decree had been made, and we cannot aceede to
the contention on hehalf of the respondents that article 179 is
exhaustive of applications for excoution of decrees and that article
118 cannot be applied to any application for execution of any
decree. In comstruing article 179 one must nob lay undue stress
upon the entry in the first column, ignoring the entrics in the third
column. If the various starting points fixed in the third column
of any article from which the period of limitation is to he reckoned
do not cover all cases falling within the class of suits or applica-
tions described in the fivat column, it will be impossible to hold
that the arficle in question is exhaustive of the class. If the
article is inapplicable to certain cases comprised in the class those
oases will be governed, in the case of suits, by the residuary article
120 and in the oasp of applications by the residuary article
178. By way of illustration we may vefer to two instances in
support of this view. Though the first column of article 10 is
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- exhaustive of the clags of suits to enforce a right of pre-emption
yet it was found that neither of the points of time fixed in the
third column thereof was applicable to the case of Batul Begam
v. Manswr Al Khan(}) and the Privy Council held in that case
that the article applicable was not article 10, though the suit
was one to onforce a right of pre-cmption, but the residuary
article 120. Similarly, the first column of article 64 is in
terms exhaustive of suits for the recovery of money due on
accounts stated. DBut the third column clearly showes that the
article is limited to cases in which the accounts are stated in writing
signed by the defendant or his agent. It has heen held in several
reported cases that article 179 is inapplicuble to certain applica-
tions for execution of decrees and that the appropriate article
applicable thereto is 178. In Muhammad Suleman Khan .
Muhammad Tar Khan(2) in which the decree as originally drawn
was incapable of execution it was held that an application made
within three years from the time when it was, under section
206, amended (about 12 years after the date of the decree), was
governed not by article 179 but by article 178. When a decree
is amended under section 208, it will, of course, continue to
hear the original date and it was held in that case that the first
paragraph of column 3, article 179, can apply only to cases in
which the decree is enforceable on its date and as the deoree became
enforceable only after its amendment under section 206, the right
to apply for execution acerued only on that date and that the
application was therefore within time under article 178. In
Muhaminad Islem v. Muhommad dhsan(3), the decree was for
recovery of possession of immoveable property bat only ou default
being made by the judgment-debtor in the payment year by year
of a certain annuity to the deeree<holder and it was held that the
limitation applicable to an application for the recovery of the prop-
erty, on default, in execution of such decree was that provided
for by article 173, Paragraph 1 of article 179 could not apply,
because the property was not recoverable ab the date of the decree;
nor paragraph 6 because it does not apply to delivery of property
moveable or immoveable. We may here rofer to section 429 of
the Civil Procedure Code which prescribes that when a decree is

(1) L.R., 28)T.A,, 248 ; (8.0,) LI.R., 24 Ail, 17,
(2) LL.R., 17 AlL, 39, (8) LL.R., 18 Al 237"
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passed against Government, say, for the delivery of land, a time
must be fixed in the decree for the delivery and no execution shall
issue until after the expiration of three months from the date of
the report made by the Court to Government bringing to notice
that the decree has not been complied with. If paragraph 1 of
arbicle 179 does not apply to the case because the decree is not en-
forceable on its date, there is no other paragraph which can apply
and the application or rather the first application will be governed
by article 178 and the three years will be reckoned from the
e;cpimtion of the three months already referred to. In Chheds v.
Lalu(1), it was held that paragraph 1 of article 179 is applicable
only to cases where theve is a decrec or order which can at its date
he executed but that as the decree in a pre-emption suit is not
capable of enforcement until the decree-holder pays into Court
the pre-emption price, the first application for excention of such
decres is governed not hy axticle 179 bat by wrticle 178, and that
limitation commencos to run against the decrco-holder from the
time wheu the pre-emption price is paid. It may well be donhted
whether the decree in a pre-emption suit is not one enforceable at
its date, inasmuch as it is perfectly open to the decree~holder to pay
the amount into Cowrt on the date of the decree and apply for
exeoution, In Maruti v. Krishna(2), the decree provided for
redemption by the plaintiff on payment within a month and it was
held that as it was enforceable from its date, it being open to the
plaintiff to pay the decrec amount on its date, the application was
governed by article 179 and not by article 178.

In the case of a decree for perpetual injunction there may be
nothing enforceable at the date of the decree and the disobedienco
iteelf may take place more than three years after the date of the
decree. None of the paragraphs in the third column of article
179 can apply to the first application for the enforcement of such
a decree, under the provisions of section 260, Civil Procedure Code,
and the application will be governed by article 178 (Rajaratimam
v. Shevalayanmal(3). In Thakur Das v, Shads Lal(4), the deerce
provided that if the judgment-debt was not paid within four
months the decres-holder should have the power to recover it by
sale of the mortgaged property and it was held that inasmuch as

(1) LL.R., 24 Al 300. (2) L.LR., 23 Bow., 592.
(3) LLR, 11 Mad,, 103, (4) LL.R., 8 AlL, 56.



VoL, XXVI] MADRAS SERIES. 787

the decres provided expressly that the decree-holder might not
apply for its exccution $ill after the expiry of four months from its
date, the first application made after the expiry of four months
and within three years thereafter, though more than three years
from date of decree, was governed by article 178 and not by
article 179. This decision is directly applicable to the present
case and we entirely concur in it. The question was again brought
nnder the consideration of the Allahabad High Court in the
recont case of Al Azmad v. Naziran Bibi(1), where, after reviewing
all the previous decisions, it was held that an application hy the
plaintiff-mortgageo for an order absolute nnder section 87 of the
Transfer of Property Act foreclosing the defendant’s right of
redlemption is an application for exceution of the decree passed
under section 86 of the Act and is governed by article 178 and not
by article 179 of the second schedule to the Indizn Limitation
Act, the time heing reckoned from the date fixed by the decree for
payment of the mortgage money by the defendant-mortgagor.
As to the application of paragraph 1 of the third column to such
a case the learned Judges (Bannerjee and Aikman, JJ.) observed as
follows :—¢ Now there can be no doubt that the decree or order
referred to in paragraph 1 must be a decrce or order which on the
date of it is capable of execution and that the ferminus & quo cannot
be a date on which the decrec or order is nob executable.”” Refer-
ring to the two previous cases of Chunni Lal v. Harnam Das(2)
in which the decrce was for tho sale of the mortgaged property and
Parmeshri Lal v. Mohan Lal(3), in which the decree was for fore-
closure of the mortgage, both of which were relied on in support
of the contention that article 179 was applicable, the learned
Judges (one of whom took part in the former of the said two cases),
who algo consulted Mr. Justice Burkitt, who decided the latter
case, observed that the only question considered and decided in
those cases was whether applications for an order absolute for sale
or for foreclosure are or are not applications for execcution and as
such governed by the period of limitation preseribed for the
execution of decrees and not whether the period of limitation
applicablo thereto was that provided by article 179 or by article
178, and that in both these cases the application was held to be

(1) LLR., 24 AlL, 542. (2) LL.R., 20 AlL, 302,
(3) LL.E., 20 All, 357.
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barred by limitatiow, reference being made in the judgment to
article 179, and that the result wonld be the same whether article
179 or article 178 applied.

Reference may here be made also to the recent case of Ashra-

Sfuddin Ahmed v, Bepin Behari Mullick(1), which appeared in the

Law Reports after judgment in this appeal was reserved. In one
of the appeals dealt with in that case, viz., Appeal No. 208 of 1901,
the decree sought to be cxecuted was an ordinary decree for money
to which a clause was added that  the plaintiff shall not be ahle
to take ont execution of the decrec until the disposal of the'potition
for insolveney made by the defendants before the District Judge
of Patna,” It was held that this clause, amounting only to an
order staying execution of the decree till the disposal of the insol-
veuey petition and not to a direction within the meaning of para-
graph 6 of article 179, that payment of the amount decreed he
made “at a certain date,” viz., date of disposal of the insolvency
petition, none of the points of time specified in the third colurn of
article 179 was applicable to the case and that the application for
execution was therefore governed by article 178, but that neverthe-
less the application was barred as the right to apply within the
meaning of colzmn 3 of article 178, acerued on the date when the
insolvency petition was granted by the original Court under section
351, Civil Procednre Code, and not on the date when the receiver
was discharged or the insolvency petition was finally disposed of in
appeal. The present case is even strongev as to the applicability
of article 178 inasmuch as the order staying execution of the decree
was passed under a specific provision enacted by section 243 of the
Civil Procedure Code. ‘

The lsarned pleader for the respondents placed strong reliance
also upon the passages at pages 288 and 269 in the recent Full Bench
decigion of this Cowrt in Mallikarjunadu Setts v. Lingomurti(2)
to the effect that an application for an order absolute nnder scotion
89 of the Transfer of Property Act is an application for execution
of the decree passed under section 88, that it is governed by article
179 of the Limitation Aot and that an order thereon is appealable
as an order under section 244, Civil Procedure Code, Among the
points referred to the Full Bench in that case there was no question
as bo the period of limitation for an applicatiori made tinder section

(1) LL.R., 30 Cald., 407. (2) T.L.R., 25 Mad,, 244,
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89, Traunsfer of Property Act, for an order absolute for sale. The
High Court of Caleutta has held that such an application is not an
-application for execution of a decree and that there is no period of
Limitation applicable thereto. All that was decided in the Full
‘Bench case was that it was an application for execution of the
decree and as such it would be governed by the period of
limitation preseribed for execution of decrees and reference was
cagually made to article 179 as that is the one ordinaxily applicable
to execution of decrees. There was no question raised or argued
as to whether axrticle 179 or article 178 was applicable, for the
gimple reason that no question of limitation was at all involved in
the case. To be fastidious it shonld have been observed that an
application for an order absolute for sale is an application for
execution of the decree and that for purposes of limitation it wonld
be governed by article 179 or article 178 as the case might be.
Following the dceisions quoted above we hold that the present
application is governed by article 178 and not by article 179. We
are not to be understood as laying down that all applications for
the execution of a decree for sale of mortgaged property are
governed by article 178, Though, at the date:of the original
decree, it may not be enforceable, yet if, at the date of the appel-
late decree, it 1s enforceable even the first application for sale made
after the appellate deerce will be governed by article 179, para-
graph 2, and not by article 178, the time being reckoned from the
date of the appellate decree. 1f the application in question has
heen preceded by another application made in accordance with law
for execution or to take somne step in aid of execntion the article
applicable will, as a general rule, be 179, paragraph 4, and not axticie
178, Similarly, if a notice has been issued under section 248, Civil
Procedure Oodé, prior to the application in guestion, article 179,
paragragh 5, will apply., Whether article 179 or article 178 is
applicable to a particular application will depend upon the nature
and portion of the decree sought to be executed and whether the
application that is made is the first application or a subsequent
application. The true criterion in determining whether article
179 or 178 applies to a particular applicatior is to ascertain
whether any one of the six points of time specified in column 3 of
“article 179 is applicable to it and if none pf them is applicable, it
is only then that article 178 will apply. There is, therefore, no
{orce whatever in the argument advanced by the learned pleader
' 60
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for the respondents that if article 178 is made applicable to the
execution of a mortgage decres for sale the decree-holder ean make
no application at all after three ycars {rom the date fixed for sale
even if he had made an application within threc years from such
date. In the view we take of articles 178 and 179, the decree-
holder will have the full henefit of article 179 whenever any of the
six paragraphs of column 3 thercof ean furnish a starting point
for his application. It is only when the decree is not enforceable
at the date on which it it made, and when the decree-holder will
be prejudiced by the application of paragraph 1 of the third
column of article 179, that his application may be saved from the
bar of limitation by article 178 as in the present case.

Tn this very case if the present application is held not barred,
any subsequent application which the deeree-holder may make for
execution will be governed by article 179, paragraph 4.

Applying, therefore, article 178 to the case, the only question
that remains for consideration is,—when did the decree-holder’s
right to apply for sale accrue within the meaning of columu 3 of
article 178. But for the circumstance that respondents Nos. 1 1o
3 applied for and obtained an order for stay of exceution of
the decree before the 10th May 1898, up to which the appellants
could not have applied for an order absolute for sale, the decree-
holdex’s right to apply for sale would have accrued on the 10th
May 1898 and his present application woald be clearly barred and
it would be equally so even if the respondents had obtained an order
for stav any day subsequent to the 10th May 1898. Tor if limit-
ation had once begun to run under column 3 of arficle 178, the
subsequent stay of execution would not affeet it and for the
reasons already stated in reference to article 179 the peviod during
which the execution was stayed under section 243 could not, vnder
the present state of the law, be excluded in computing the period -
of limitation under article 178. TExecution having been stayed
prior to the 10th May 1898 the deoree-holder’s right to apply for
sale acerucd for the first time only on the disposal of Original Suit
No. 82 on the 23rd December 1901. It is impossible to accede to
the argument thit during the time that execution of the decree was
stayed the decree-holder had a right to apply and that his right
therefore accrned on the 10th May 1898 notwithstanding that if
he had so applied the Court must have suramarily rejected the
applicalion. In cdmparing paragraph 4 of article 179 with
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paragraph 4 of the corresponding article 167 of Act IX of 1871
we have already pointed out that no application could, under the
present law, be made merely for the purpose of signifying the
decree-holder’s intention to keep the decree in force. That being
30, the only application in accordance with law which it was open
to the decree-holder to make in the present case was one subse-
guent to the 23rd December 1901, the date of the decree in
Original Suit No. 82.

In support of this view we may refer to the decision of the
Bombay High Cowrt in Kalyonbhai Dipchand v. Ghanashamlal
Judunathji(l) in which it was held that an application made by
the decree-holder, or ruther his representative, after an order stay~
iug exeention of the dreree had expired, to revive an application
which had been made by the decree-holder before such order, was
coverned by article 178 and his right to make such an application
by secking to have his name entered in the original application
in the place of the decree-holder could not have acerued on the
date of the death of the decree-holder, as the order staying execu-
tion was then in force, and that the right accrued only after the
expiration of that order.

The appeal is accordingly allowed with costs and the order
appealéd against is reversed and the case remanded in order that
the necessary order may be passed in due course of law to bring
the mortgaged property to sale.

A.A.0. No. 112 of 1002.—Subsequently to Execution Petition
" Wo. 418 of 1902, which was presented on the 20th March 1902,
the appellants presented another petition on the Sth July 1902
purporting to be made under section 89 of the Transfer of Property
Act and praying for an order absolute for sale. The ohject of
taking this step evidently was to contend (relying upon certain
decisions of the Calcutta High Court) that such an application is
not governed by the law of limitation, and that after obtaining
such an order absolute, which, according to certain decisions of the
Caleutta High Court, is the final decree in the case, they might
apply for execution of such final decree. In the recent Full Bench
decision of this Court the majority held that the deoree passed
under section 88, Transter of Property Act, is mot a decree ndsi
or a preliminary decree, but the decreesin, the suit, and that an

(1) LL.R., 5 Bom., 29,
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Rureran appiication for an order absolute for sale under section 89 is
G‘;?’“C’i,"“ only an application for enforcing the decrce under sections 230
v and 235 of the Code of Civil Procedure and that, as such, it is

NARNSQTM subject to the law of limitation prescribed for execution of decrees.

For the reasons stated in the judgment in A.A.O. No. 111 of
1902, it must be held that this application is also governed by
article 178 and is not harred by limitation. '

The appeal is accordingly allowed and, reversing the order
appealed against, the case is remanded for the necessary final order
to be passed in due course of law for sale of the mortgaged
property. Each party will bear his own costs of this appeal.

APPELLATE CIVIL.

Before My, Justice Subrakmania Ayyar and Mr. Justice Davies.

1909, VEERASORKARAJU, MiNor, RBPRESENTED BY THE CorLECTOR OF
N“"e’z“;’er 2, SarEM As AGENT r0 T1r8 CoURT OF WARDS (PETITIONER, SEoonD
Decersber 9, ‘ DePENDANT), APPELLANT,

S

.

PAPIAH (Countzr-Perivroner, Pramrier), Respoxpexnt.®

Hindy Lop—Rights of unsccured ereditors by way of charge or lien en the
inheritance— Position of legal representative—Distribution of assets.

The unsecured creditors of a deceased Hindn have no oharge or lien on the
inheritance. 1f payments are not made by the heir rateahly, it does not follow
that he has failed to apply the assets duly. Kvery payment on account of a debt
is perfectly lawful, irvespective of ite offect upon the other creditors, and is a due
application of the assets within the meaning of section 252 of the Code of Civil
Procedure.

There is no analogy between the case of an execator who is governed hy the
special provisions of the Succession Act and that of a legal representative under
the Hindu Law with reference to the question of the élistributibn of the assets
among creditors,

Where property of a deceased remains in the hands of the legal represonta-
tive, it does not neeessarily follow that a creditor is entitled to proceed against
it as asgets in the chands of the legsl representatives. The question to be

* Civil Miscellaneous Appeal Nou. 89 of 1902, presented against the order of
L. C. Miller, District Judgé of Salem, dated the 28th day of February 1902, in
Civil Miscellaneons P'etition No. 34 of 1901, in Exeention Potition No. 48 of 1900,
in Original 8uit No. 32 of 1898,



