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A P P E L L A T E  C IV IL .

1 9 0 3 . 
J i in u a r y  2 3 ,  

2 9 .
February 3, 

6, 27. 
jttavoh 9.

Before 8it Arnold White  ̂ Chief Justicô  Mr. Jufsllvc 8)>J)ra(tmania 
Ayyar and Jfr. Jmlive Davies.

MADI-BVA SITJHANTA ONAHIJSJ N ID III  ( P la in t if f s ) ,
ArPULLANXS,

YBNKATAIiAllANJUIAJ NAIDU akp OTiiKiiS (DErENDANTs),
llliSrONDlNTS.''''

Mortijaijc— liuud and r^ntiil ayrcchi.enL executed on name dalu and ulm liccd  ni mrwjf 
terms~''-}Jjjei:t— Oiie and the aaiiit: trantiaciinn— Oblujations to he ijathrred from  
both— Damdupat''' Rule— Inay^licohilitij to cnse.s ijo'verned h j Tram^fer of  
Property A ct.

r>y !Mi in s L i'u iu o u i d oscriiiL u l a s  a, “ puKHoaHory niut;Lj^ay;e doLG b o n d ’' w h ic h  

l e o i i c d  f.liafc i h o  Im u y c  dc^.soribud in  ii. w its  put; iu  tin ?  p o s s c s B io t i  o f  m o i' tg a ^ e o ,  

t h e  n io i'k g a g o r s  u u d erL o o k  io  c lo a r  Llin i r t o i lg a g c  debt hy jiuyhii' II,s-. 6 5 - 1 0 - 0  

b e fo r e  t l i o  2 3 t h  o f  c a c h  m o u th ,  xuxuKily, l i e .  155 I'or p r in c ip i i l  a n d  l l s .  o O -lO -O  f o r  

iiiL tiresf., a u d  a u t h o r is e d  th e  j j io r tg 'a g o o  i o  loL ih o  L o a s e ,  a n d  oi'cdifc t h o  n j u t  to w a rd p i  

t l io  a l 'o i 'e sa id  p r in o ip a l  a n d  iu fc c r o s t . T liu  b o n d  fu r fch er  p r o v id e d  t h a t  in  c a s e  t h o  

rcnif, d e r iv a b le '  f r c a i  t l io  hauHi.! s h o u ld  f a l l  s h o r t  o f  t h o  a m o u n t s  iia y a b l(' . o v o r y  

m o n th ,  t h e  m o r t g a g o r s  w o id d  thoniK oI'v'es p i iy  t lu n u  o n  t l i o  d u o  d a t e s ,  a n d  t h a t ,  in  

d o f a i i l t j  t h o y  w o u U l p a y  c o m p o u n d  iTst(srost.. I n  c a y o  th<! a m o iin fcs  i i a y a h l e  s l t o u ld  

n o t  b e  p a id  f o r  f iv e  m o n th s ,  t h e  m o itg 'a g o e -s  w c m  t o  r c o o v e r  t h o  d o h t  f r o m  t h o  

m o r t g a g o r s .  O n  t h e  .sam e d a y  t h o  n io i' tg a y o i 'y ,  b y  a  so p a ,i'a to  a g r o e m o n t . ,  r o u tc n l  

t h e  h o u s e  f r o m  t h e  m o i ' tg a g e e s  a t  a  r o u t a l  o f  E s .  .‘lO - lO -O  p e r  m o u s e n j ,  p a y a b l e  

b y  t h e  3 5 t h  o f  e a c l i  m o n t h  w i t h  c o m p o n u d  in t t s v c s t  o n  t h e  a m o u a l  o f  r e n t ;  in  

d e fa ti li .  at. t h e  s a m e  r a te  a s  t h a t  p a y a h lo  xin dtir  t h o  m o r t f ja g c  b o n d  i n  c a s t'  o f  

i n t e r e s t  b e i n g  i n  d e f a u lt .  T lu i  lu s s e o s  a l s o  a g r e e d  t o  ■vac-ato a n d  d e l iv o r  u p  t h e  

h o u s e  to  t h e  lo s s o r s ,  or  t o  t h o s e  w k o  o b t a in e d  a n  o r d e r  f r o m  t h e  lo a s o r e ,  w i t h i n  

t h i r t y  d a y s  o f  b e i n g  r e q u ir e d  s o  t o  d o . D u fa n l t  h a ,v in ,g  b c e u | i u a d e ,  t h e  m o r t g a g e e s  

s u e d  fo r  t l i e  a m o u n t  d u o , a n d , i u  d e f a id t ,  f o r  s a lo  o f  t h e  m o r t g a g e d  p r o p e r t y : 

JHelcl, t h a t  t h e  t w o  i u s t r n m e n t s  w ore  e x e c u t e d  a s  p a r t s  o f  o n e  a n d  t h e  s a m e  

transaction nnd that tho intention was that tho rights and obligations of tho 
parties wrri:' to bts gathered I'rona tho provisioufs of liolh. Talcing tho t v̂o 
together, it was clear that tho transaotion was ouo ontiroly of jnortgago; 'with an 
cxpreK,s covenant to pay tho xn’hicipal and interest in> inatalmcuts and oonfcrriug' 
a power on the mortgagee to take poss(!Sfiion of tho property mortgaged and 
apply the ustifrucfc in the discharge of the interest and principal. Jugijecwundas 
\\ Mcmdas, (2 437), followed.

Also that the cda-nse iu the rontal agreement as to delivery of tlie hoixse -wiioii 
required, left no room for doubt that the arrangement was one not l>ix)fl.in̂ ; Mie

Orig'iual Side Appeal Ko. of 1902, pi’esented against the deci’eo of Mx, 
Justice Boddaxa in Ongiuai Suife JTo. 57 of 1901*
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ir a o r t -g a g o e  t o  eiil.ci’ in t o  p o s H C s s io i i  uiicL l iq u ic l:ii .o  h i s  deliti by U ip; n s u L 'n ir t ;  a m i 

the express covenant to pay procliidod fclie uior('g’ag'(f from lioiug Uik(in ;i„s a [nii-fjl y 

u-sufi-uctuai'y itiorLgagu as delixicO Ijy the Traust'er of PropeJ'ly A ct :
Helrl, fui'ihor, that tLo “ Dajiidapat ILulu”  is ina(>plit‘ublo to ciwcs ul' i'iiurLg;i;u;o 

govoruccl by liic Transfer of Pi-operty Act. Bam lyniyi: v. GaHij Ohiini, (l.L.K,,, 
21 Ca]c., 84.1), roi'ovred to.

S uit on. a mortgage. The .tacts, as well as the .niatorijil poriions r>l' 
tKe documents, a,re sufficiently set oat in the jLidjxraent, I ’ vilo 2(S 
oi th.e plaintiffs’ society providorl : O’iiat if intcrc'st dru5 ot! dolji.s
taken tVora, the Nidhi tshall fall into ;jrr(?ar for l]vo ,mo))th.s, tlio 
Secretary sliall oaiiso a noti(‘.e ot; demand to he servod on (Û btor.s, 
which will bo charged for at the rate of two aiinaa. And if the 
demand be not complied with by the end of tlie following? jnoiilli, 
proceedings shall forthwith be taken for the recovery of tho duc.s. 
In the case of loans on jewels, they shall bo Kold under iJic pro­
visions of the Contract Act,”

The learned Judge, sitting- on the Original S id e, hold th ;d  i ’.hn 

consideration referred to in the mortgage botid, was given by the 
plaintiffs to the defendants Nos. 1 to 3 ; that the mortfjago, ho far .‘is 
it was ooncornod was bintling on the defendants Nos. (5 and 7. .11 o
said:—‘ ‘ I  think the mortg'age document purported to bo notdiing 
else than a usufructuary mortgage. PoKsession was given to tiiu 
plaintiifs according to the deed and no one suggests thiit they 
(plaintiffs) did not take poisaession of it. Tliey chose to let it nuder 
a rental agreement to defendants Noa. 1 to 8 and tlioy allowid 
thorn to retain possession raider that rental agrGcniont ail those 
years, though they were in defaidt from the iirst. There iw no 
douht that the premises were worth that rent. We Ivnow that 
because a larger amount was paid for many years 'by a gentleman 
who occupied a portion of it. The plaintiffs made no effort to got 
the rent or to retake possession of the land and lot ii, to otliera. 
They did not use tlieir best endeavours to got rent, 'irherofoi'c 
they are not entitled to claim any interest as against the defoHi'l- 
ants Nos. 4 to 0. The mortgage itself gives them no right at al] to 
reoover for interest or principal by proceeding against the property. 
Therefore they have no right to rocover in. this action which, is an 
action to recover the money as against the defendants Nos. 1 to 7 
personally and as against the property by sale. The utmost they 
could have claimed is to rocovor rent froxn tlie defendants who 
were their tenants under the rental aĝ 'eement. They have not
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Mabhwa done so. This action is an uctinn basod sololy on tlio mortg-ag’o
ON̂urxNî  and tlie j)lamti:lfs'' Vakil )ia»s entirely Tcpiuliatod the idea tlmt the
Nidui plaiutiifs make auy claim at all in this action aiidor the rental

Venkatx- agreement, and I do not think theteloro that 1 should bo justiJIod
in. giving them a doeree at all.”

He coQsidered that the dofendants, other ihaii Nos. 1 to 3 
and the property, were n.ot lialdc for the interest on the morfcgag'o 
anioiuit; and that tho defeiKlants, otho!' than, Noa. 1 to o, -wore 
not personally liahle. In tho result, ho said :—“ Tho s(n’-cnth 
issue is ‘ To vhat rulief, if any, are tho plaintiffs entitled.’ I f  iu 
this action I  should think of giving' a do(;reo for tho plaintitls, I 
sliould certainly do ao again at defend ants Now. ]. to o for tho 
aniomit of the rent duo, tog'cther witJi any oonii)ound interest 
payable under rule 19 limited hy rule 28. But as I  have said
I do not see my way in this action, which ia solely basod. on the 
inortgagc instrnractit, to give any such docr(̂ (̂  Theivforo, 1 iiiriNi, 
come to the conclusion that tho suit junst ho disndssed, aud it will 
he difimissed with costs.”

Plaintiffs preferred this appeal.
S. Suhrahmcinia. Ayijar for appellant.
T. V. Sesha.giri Ayyar for eighth rospoadoni.
Smdaram Sa&iri and Kwnartwmtmi for sixtJi ami .sovojith 

respondents.
.Tui:)Gment,—This is a su it brought by a rogiatered Eund 

called Madhw'a Sidhanta Oiiahini Nidhi, I'jimitod, for the recovery 
of Es. 9j054.-3“7 statod to be tho halancu of principal and interest 
due under a mortgage of the 1st November 1887 granted in, 
favour of the Nidhi hy two brothers Vcnkataramaiijulu Naidu 
and Yeukatarangam Naidu aad by a son of the former Venkata- 
narasimhulu Naidu, defendants Nos. 1 to 3, lathe suit and morabers 
of an undivided Hindu family and for the sale of the mortgaged 
property. The said Venkatarangam N aidu’s sons ai’e impleaded as 
defendants Nos. 4 to 7, two of them having been minors at the date 
of the mortgage and tho othor'two having been born subsequently 
to that date. Tho eighth defendant is the representative of one 
Varadappa Ghetti, deceased, to whom the property comprised in 
the mortgage to the plaintiff was mortgaged by the first two 
defenda’ats on the 16th May 1889, for the sum of Es. 3,000. 
The ninth defendant, Grovindappa Eazu, is the holder of a third 
mortgage.
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Boddam, J., who tried the suit, found that the mortgage sned m a d h w a  

on was executed under circumstances 'binding- upon all the o'kahSi' 
members of the said family but dismissed the suit on the ground K’mm 
that, upon the proper construction of the instruments (exhibits V e n k a t a -  

A  and F ) which passed between the parties, the plaintiff was not 
entitled to sue for the mortgage money or to ask for the sale of 
the property.

The plaintiffs appeal  ̂ and the contesting respondents are only 
the sixth, seventh and the eighth defendants. The finding of the 
learned Judge as to the binding character of the mortgage was 
not impeached in the argument before us. In proceeding to 
consider the questions which arise for determination, it is nceessary 
to set out the material portions of those instruments. After 
describing the situation, etc., of the property raoi’tgaged, viz., a 
house and ground, and reciting that the property was put in the 
possession of tho mortgagee and 'explaining how the moiigago 
amount of Es. 3,500 was made up, tho instrument (exhibit A ) 
which describes itself as a “ possessory mortgage debt bond ” 
runs, so far as is necessary for tho present purpose, thus; —‘‘ For 
clearing off this debt we bind ourselves to pay Lo you or to those 

V h o  may obtain your order, before the 25th of every month 
Rs. C5-10-0, viz., Rs. 35 for principal and Es. 30-10-0, being 
the interest acoTuing at 14 annas per 100 per mensem. You 
should let out the aforesaid house for rent and tho rent derivable 
tlierefrom should be oredited every month towards tlio aforesaid 
principal and interest. In case the rent derivable from the said 
house should fall short of the amounts to be paid to you every 
month, or if no rent should be derived therefrom, we bind our­
selves to pay otlierwiso the amount dne for principal and interest, 
before the 25tli of every montli. Should wo fail so to pay wc 
bind ourselves to pay, as per rule 19 of the aforesaid Nidhi, 
compound interest at 2 pies per rupee for tho amount of interest 
due for each month. In case we don’t pay tlie amoimt payable by 
us ior five months on the whole, you shall recover the debt from 
us as per rule 28 of the aforesaid Nidhi . . . .  Counter­
interest should be allowed for Es. 25, or any mnltiplo of Es. 25, 
which is paid as per rule 19 of the aforesaid Nidhi.”

The provisions of exhibit F are these :— “ As wo have taken 
out from you on rent at Es. 30-10-0 for each month house Iso. 16 
on tho northern row of Venkatesa Naidu’s street attached to
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Madhwa Triplioa-ao, wo or our lioirs bind oitrselvc,s to pay to von or to
OxahS'i ol)ta.iii your order boJ'oro ilie 25tl-i of cvory month

WiuiiT tlie a f o r e s a id  Rs, oO-lO-O. II' w g  make default, in ao paying-, wo 
VÊ ;Lr.v. bind ourselves to pay oompf)und interest at 2 pies pox rapee per 

nionth on tlie <a]iionnt oJ; oacli montli in which default is made. 
If perhaps you xeqaire tlie aforesaid house and bungalow we bind 
ourselves to deliver it o-ver with tho toy to you or to those who 
may obtain year order, alter raoatinj? it, witliiii thirty days oi 
yom* coranumicating the same.”

What transpired under these inatruroents is as follows;— 
N'otwithstanding' the recital in exhibit A that posseasion was
given to tho plaintiff, actual possession remained with tho mort-
gagors and this was the footing on which tho niortgago of the 
contesting respondent (eighth defendant) was made (sec exhibit 
¥111). Tho mortgagors made pavinents to tho mortgagee 
]>ut neither piiucfcnally fit the times stated nor in tli,e ainns 
specifled in tlie instruments and tho total amount thus paid was 
Eg. 2,638-11-0 between the yeairs 1887 aud 1900, whieh was 
appropriated by the mortgagee for interest, l^hough, in conse­
quence, of the failure of tho mortgagors to act up regularly to tho 
terms of thoir eonti'aet they were nioro tlian once callod upon 
to quit and deliver possession of the lion so and ground to the 
plaintiffj the demand was not complied with. No legal proeced- 
ings werOj however, taken hy the Nidhi against'the dofcndants prior 
to the institution of this suit anil tho Nidhi was never allowed to 
enter into and hold actual possession. ''I’he present claim, after 
credit being given to the payments niado to tho Nidhi, is for 
Rs. 3.500 for pyineipal aad Rs. 5,548-3 7  for interest, in elusive of 
compound iTiterost. ^

Upon these facts, the main poini s M'hioh arise for determination 
are whether tho present suit for the recovery of tlu; mortgage 
amouD.t and for sale of the mortgaged property in default of pay- 
inent, is maintainable and whethc'r what is callod the Damduyat 
rule ia applicable to the case.
, 'Lire answer to the first question depends on tl̂ e proper view to 

be taken of the rights of the parties with reference to the provisions 
of the instrmnents quoted above, Notwithstanding that exhibit 
A  alone purports to be the mortgage, while exhibit I* purports to 
be a lease from the mortgagee to the mortgagors of tho property 
mortgaged, was it the intention of the parties that the two instru-



ments slioiild bo read together and tlie diaraeter of tlio transaction J[adiiwa 
dotermined with reference to the provisioris of both; oj‘ was it o înVt*"
their intention that the instruments should be taken separately 
and each treated as oonstituting’ a distinct and independent trans- Yemca'pa-
action ? In cases like the present it is, of course, the intention of naiimi/
the parties, irrespective of the mere form of instruments executed 
between them, that determines their rights (oomparo AUaf A ll 
IChan' .̂ Lalta Prasad{l) tmdJn/nrlluseny, Rmjii 8ingh{2)). Now, 
turning to the instruments and the circumstances of their execu­
tion, though no express reference is made in either instrument to 
the other, yet, it is obvious, that there is an intimate connection 
between them. They were executed and registered on the same 
day; the sum of Es. 30-10-0 made payable as rent under the 
agreement is the exact sum payable as interest under the mortgage ; 
the date on which the interest is made payable, is the date on 
which the rent is payable ; on default of payment on the duo dato 
the interest imder the mortgage was to carry componnd interest 
at the rate of 3 pies per rupee per mensem ,̂ and tlie rent if unpaid 
before that dato was also to carry the same ra,te of interest; lastly, 
the term, used for the interest of 2 pies upon the rent in ’ exhibit 
S' is the same as that used in exhibit A  for the interest upon 
interest, vi^., Thudarvaddi ”  (com,pound interest) an exprcssioii 
not appropriate in exhibit F except upon the view that wliat is 
spoken of as rent in the agreement was in the contemplation of 
the parties only interest— and it would not have been viewed fis 
interest, but as principal had exhil)it F been an entirelj’- di.stinet 
transaction. These stiiking idoutities in the provisions of tlu) two 
instruments clearly point to tJie view that what pur])oi'ts to Ite the 
mortgage is not distiuet fi'om what purports to bo the Icaao, 
that the two instruments were executed as parts of one and tli<! 
same transaction and that the intention was that the rightu and 
obligations of the parties wore to 1)0 gathered fi-om the' provi- 
biona of both. Taking the two together it is clear that the trans­
action was one entirely of mortgage with an express covenant 
to pay the principal and interest in. instalments, and conferring 
a power on the mortgagee to take possession of the property mort­
gaged and apply the usufruct in the discharge of the interest and 
principal.
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I l l  this view, tlic fiasc is complotoly g'DA'-enicd by tJuygeeiviinda.s 
r. Bamd(is{\) eitcc! for the plaintiff. The provisions of the deed 
ill question there were : “  the profit (or interest) of this money is 
settled for 12 annas, on these conditions, that the holders of the 
mortgage are to reeeiYC in redemption tbe whole of the prodace of 
the said village, ahout Es. 3,000 or Es. 3,200, and, after allowing’ 
for interest, the remainder will go for liquidating the principal 
aud they shall continiie so to i'eceivo and appropriate the annual 
produce until the whole of their dema:ud he liquidated. 'Idic risk 
of collecting the income and of any deficiency in the revenno is on 
our heads, and we do further declare that the holders of the said 
mortgage shall station a Mehta (or elciic) of their own in the said 
village for the purpose of mal.ciug the colleetiotis and we, the 
mortgagors, so long as this property remains iu mortgage, do 
agree to give hhn a mouthly salary of iiY(̂  rupees aud his dail)  ̂
food, so long as we can afford to do so.” It was found that tho 
inortgageos had entered into possessiou hy appointing a Mohta and 
that he colleeted the incomes for some ycartj and paid them over to 
the mortgagees, hut that subsequently he allowed tho mortgagors 
to receive the rent. The proper ooustruGtion of tho oontraet as well 
aa the effect of the conduct of the mortgagees in allowing the® 
mortgagors to receive the rent, as between the iuo7-tgageo and tho 
mortgagors and as hetween tho mortgagee and persona who stood 
in tho poaition of puisne incumhranei'rs is dealt with hy the 
Judicial Committee in the following passage of the judgment 
‘"If this î  a binding contract . . . .  hinding him (the mort­
gagee) to apply the renta ami pro-|ita to the paymeiit tlie debt, ho 
might ho considered as having forfeitorl his right to )saymont in 
having allowed the mortgagors themselves to take possession of 
the rents and profits during some of the yeaa’S during whieh bis 
Mehta was. in possession. But their Lordships are of opinion 
that this is not the true construction of tho deed, but that it is 
mei'ely a power to satisfy himself just as an English mortgageo 
may by taking possession of tlie ri'nts and profits ol‘ th(! estate; 
and, if an English mortgagee chooses to forego the benefit of 
receiving the rents and profits and permits tho mortgagor to take 
them, it would have no effect as lietween him and the mortgagor; 
he would have a full right to recover his debt by reason of the

Cl) 2 487.



inortigage. Tho only effect ■woaid be ■wbeii some subsequent Madhwa

inoumbranoer came in and lie liad noticB of that claim. In that )̂nahinî
ease, the rule and law of England would be that if after T!.otieo ho Nnuu.
permits the mortg-agor to reoeive tlio rents and profits h ©  exposes V e n k a t a -

himself to the claim, of the second incumbrancer and that is tho 
principle which their Lordships think ought to bo applied in the? 
present case.”

Now, from what lias already been said, it will be seen that the 
lang-aage of the mortgage in the present ease ismnoh.moi-e express 
than that of the mortgag'e in thf̂  a,hove east; in,a«much as here 
there is a covenant to pay in urimistakeabio terms and the words 
in exhibit F “ If perhaps jou  require tlio aforesaid house and 
bung-alow, we bind ourselves to deliver it over with the he}" to you 
or to those who may obtain your order after vacating' it within thirty 
days of your commnnicating the same,”  leave no room for doaht 
that the arrang(imeut was one not binding the mort' '̂agee to enter 
into pf)ssossion and liqnidate his debt by tlie ueufruot. These 
eireumstanees make tho case the more favoarabie to the pi'esent 
mortgagee. The express covenant to pay precludes the mortgage 
being taken as a purely usufraetuai'y mortgage as defined by the 

’Transfer of Property Act (see Ramatjija v, and the Nidhi
not being a mortgagee bound to enter into possession it was, of 
course, as open to it to refrain from taking legal proceedings to 
eject the mortgagors, as to avoid piecemeal litigation in respect of 
the amount of each instalment of primapal aud interest as it 
became due and to pursue the preferable course of enforcing its 
rights in the form it has now adopted. Tho liability of the mort­
gagors to repay the debt to the Nidlii is therefore too clear for 
further discussion. The question as between tho mortgageo and 
the puisne incnmbranoers ako is equally clear, sitioe the former, 
not having takon possession of tho mortgaged property, there is 
no scope for the application of the rule as to a mortgagee in 
possession, being liable to account for the oonsoquonces of his wilful 
default aud tho doctrine of notice to which frequent reference was 
made in tho argument-

It only remains to deal, with tho contention that the Ihundwpnt 
rule is applicable here. In tho oiroumstanoes of this ease, it is 
not necessary to express any opinion upon the general question
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MAi'jHWA w h e th e r  th e  r u le  lias e v e r  b e e a  iu  f o iw .  w it l im  th e  l im it s  o f  t lie

ÔkIĥ'xi ordinary original jurisdiction of thia Court. Asaamiag that it 
has been,- the point to be determined, is whoihei* itn operation has

'Vt
Venkata- heen affected by the onaofcmeiit of the Indian Contract Act or of 

the Tra,nsfer of Property Act. That the former cnaobmoat could 
not he hold to have touched the rule in any way is obvious. Of 
course, section 37 of that Act as to the duty of every promisor to 
perform his promise is an enactment of the most general character, 
applicable to all Innda of contracts while the Da.mdupat rule 
relates only to one description of contracts, viz., those involving’ 
payment of interest, Even if there were any apparent eonfliet 
between the provisions of the said section and the Hindu Law rule 
in q^Liestion such conflict could not be held to affect the latter 
according'to the woll-establiahed principles of construction gov­
erning ca30s of such oonBict. In point of fact, however, there is 
no soft of conflict between that section and the rule, since the 
application of the latter would be covered by the words “  unless 
such performance is exeased nnder the provisions of any other 

in the section.
But, as to the effect of the provisions of the Transfer of Prop­

erty Act relating to mortgages, upon the rule under consideration, 
the matter rests on a different footing.  ̂ Under .sootiom 80 and 
8c? thereof the mortgagee is entitled to a decreo for interest, suc;h 
ittteresfc being made np as contracted for. (Jempare Muhaminad 
Inunn Ali y. 8irdar Hmsain{l).^ I f the amount of interest thus 
due excoeda the principal, the application, of the Datndiipnl, rule 
will clearly derogate from the aaid provisions of the Act. Now, 
with referenee to these provisions which relate solely to mortgages 
carrying interest the Bamdiipat rule governing all elaescB of 
contracts carrying interest may, we thhik, well be con.sidei“ed 
to be an anterior general rule which must give way in .favour 
of the later special rule iwtrodueed by statute—8pec?'alia deirjijant 
generahhus, Scction 2, claiiBS (a) of the Act, in no ŵ ay pre­
cludes the adoption of this view. No doubt, seotion of the 
fetatufce '67 Greo. I l l ,  cap. 142, whioh, it has been held, warrants 
the application of the Da,mdivpat rule within the original juris­
diction of the High Courts of Calcutta and Bombay is not 
among the enactments expressly repealed by the Transfer of
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Property A ct; and if the direofcion. eonfcainecl in tliat section Madwwa 
to tlie effect that a,11 matters of contract o.nd dealing’ between 
party and party should, where the defendant or both the parties 
a,re Hindus, he determined aocording- to the Hindu Law and Tenka'i-a. 
Usage, is to he construed as an importation bodily of eYorr rule 
of the Hindu Law of Contract into the statute itself, sections 
86 and 88 of the Transfer of Property Act must he construed 
80 as not to confliot with such earlier euaetment. But such a 
construction of tlie section in quostion of tht; English stati;ite is 
impossible. It only lays down that the law appllcahle to par­
ticular classes of cases is the Hindu Law ; and it is not as rules 
enacted by the Legislature as parts of tJie 8ta,tiite but as mere 
rules of Hindu Law that they could have operation in the eases 
contemplated by the statute.

If, however, the correct view should be that as between the 
rule of the Damdnpat and the provisions of the Transfer oE 
Property Act relating to interest to he allowed on mortgages, the 
former is a special law inasmuch as it applies to contracts by 
Hindus only and the latter a general law oompiising-j as it does, 
mortgages by Hindus as well as others—even then it must be 
held that the one is abrogated by the other. For. though merely 
because the provisions of a general Act are not consistent 'witli an 
earlier rule applicable to special cases only, the former should not 
]>e held to repeal the latter by implication, yet such a repeal 
would follow if it appeared thfit the earlier rule wa,s present to tlie 
mind of the Legislatare ŵ hen it enacted the later general provi­
sion inconsistent with it and that the later provision was enacted 
in circumstanecB which raise an inference that no exception in 
favour of the earlier rule was intended (Maxwell on ‘ Inter­
pretation of Statutes,’ third edition, page 250). That such was the 
ease here is made perfectly clear by the connkiding words of section
2 a)id by section 12!) of tbe Act in q u e s t io T i .  i''or they show that 
the question how far the rales of Hindu Law shouhl be saved from 
being affected ]>y each provision of the Transfer of Property Act 
inconsistent with those rules, was distinctly before the Legis­
lature and that it decided to save the rules of Hindu Law only 
in so far as they" foil within the purview of the two saving’ 
provisions just mentioned.

The Dayndupat rule not being one so saved, cannot but be held 
to have been abrogated in respect of mortgages governed by the 
Transfer of Property Act.
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Madiiwa It is scarcely nocessary to say that a different view would 
RrnHANTA staiTtling conclusion that l;ho ndo of Hindu Law,V* N A111 iN I

Nmm wbiak requires no writing in tlie ciase of a sale, mortjj '̂ago, loaae or 
V e n k a t a -  excliauge of inmoveahle property wlnî tever tho valne of it, m still 

within the ordinary original jiiriBdiotioii of tlio Hig'h 
Courts of Calcntta, Bomba)’ and Marlras and wnder tlio ])rovisionH 
of tlio Transfer of Property Aot in b o  far sia they require these 
desc r̂iptinns of transfers to 1ib otfoctod hy vvriiiufj;’ rej ĵfitered, 
inapplicable within those limits—a view which no one has yet 
ventared to suggest.

The conolusion that the Damdapat rul,B is iaapplioable to 
eases of xnorfcgag'e govet-'uc.d by tho Transfer of Pi-operty Aot is 
not inconsistent with any of the authoritios to whi(di our attention 
v/aa drawn in the arguDient since, excopt in Ram ICmiyc v. (Jaily 
€hufn{V) the presunt question did not ariao, the mortgag-os having 
been anterior to tho passing of the l^-fmsf'ir of Property Aot, and 
though in B,am Kaw/e v. Calb/ QhumiV) the mortg-ag’o subse­
quent, the effect of ths Act upon the DamduprU rulo was neither 
suggested nor considered.

That rule carinot, therefore, Ix; applied in. this case and the 
plaintiffs are entitled to all tho interest even if tho aniouiit thereof 
should exceed the principal.

The appeal must bo allowed and tho deereo of: the learned 
Judge reverded, the terms of the deoroe to l ie settlod on an account 
heing filed by the plaintiff and tho eighth defendant.
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The case having stood over for the acooant to bo filed— On 
March 9th, the Court delivered the follo'wing- furthor judgmont 
The amount due to the plaintiff up to this date is Rs. S,B52-r2~0 
for principal and interest. There will bo a inortgagti doereo for 
this amount with, costs throughout, including advances made 
to the guardian of the minor defendants payable on the 15th 
July nest with interest on the principal sum. of Rs. 3,500, at 10-| 
per cent, per annum from this date, <.o the said date and thereafter 
at 6 per cent, per annum on the whole amount then due to date 
of realization. If the mortgaged propei'ty is found insuthoient 
there will be a personal decree against the defendants Nos. 1 to 3 
and against the family assets in the hands of defendants Nos. 4 to 7 
for the balance. If thero is any surplus in the aale-prooeeds after

(1) I.L.B,, 21 Calo,, 84fi,



puyment to the plaintiff, the amount will be applied in the discharge Madhwa 
of the eighth dofcndant’a mortgage amounting, with principal and ônauinî  
interest on this date, to Es. 6,107 as agreed.

Vbnkata-
EAMANJDI.0

Naidd.
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APPELLATE CIVIL.

Before Sir Arnold White, Chief Justice, Mr. Justice 
Subrahmania A yyar and Mr. Justice Davies.

XRISTNASAWAIY MUDALIAE ( P l a i n t i f f ) ,  A p p e l l a n t , 19o3.
January 22. 
February 5.

OFFICIAL ASSIGNEE OF MADRAS ( C l a i m a n t ) ,  R e s p o n d e n t . *  '

Oivil Procedure Code— Act X IV  of 1882, ss. 268, 483—Attachment of money 
before judgment— Decree-Subsequent insolvency of Judgment-dehtor— Claim 
of Official Assignee— Priority of Official Assignee.

The effoct of an attacliment under the Code of Civil Procedure is to prevent 
alieuation. It does not confer title. An order of attachment under section 268 
only operates so as to give the jndgmeut-creditor certain rights in execution. It 
does not operate, when those rights are not exercised before the presentation of a 
petition in insolvency, so as to create in favour of the judgment-oreditor a title 
which prevails against that of the Official Assignee, under the vesting order in 
insolvency made-after the order of attachment.

The plaintiii in a suit obtained an order for attachment before judgment of a 
Bum of money belonging to the defendant. In dne course a decree was obtained, 
and subsequently to the decree the judgment-debtor was declared, an insolvent. 
The Official Assignee then preferred a claim to the money under attachment, 
contending that the attachment was of no effect as against him, and asking 
that it might bo set aside ;

Seld, that the Official Assignee was entitled to the order asked for.

C laim petition. On 6th February 1900, the plaintiff in the suit 
obtained an order under section 483 of the Code of Civil Procedure 
for the attachment before judgment of a sum of Pis. 40,000 which 
had been deposited with Messrs. Parry & Co. by the defendant 
in the suit as security for the performance of his duties as dubash, 
and a further order under section 268 of the Code restraining 
the defendant from receiving that sum from Messrs. Parry & Co. 
and Messrs. Parry & Co. from paying it to the defendant.

* Original Side Appeal No. 20 of 1902, juesented against the order of Jlr. 
Jttbtice Boddani in Claim in Ci\il Suit No. 18 of 1000, dated the 11th March 1002.


