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APPELLATE CRIMINAL—FULL BENCH.

Before Sir Arnold White, Chicf Justice, Mr. Justice Dazics
end My. Justice Benson.

1903 TROMA VARIAR axp axornei (PETITIONTLS)
February )
17,18, 24. T.
T EMPEROR *

Criminal Procedure Code—dct ¥ uf 1898, s~ 15 (1), U7 (2)—Cowrl lu which
appeals ordisurily liv—Refusal to accord sancltion—Adppeal fo Magislyaty who
g been dirccted and empoirered Lo heur appeals wider aection 07 (2).

A Magistrate who bas been direeted and empowered fo fuwar appenls under
the provisions of section 407 (2) of the Code of Criminal Procedure is nof (o
“QOourt to which appeals ordinarily lie” within the wmeaning and for the
purposes of section 195 (7) of the Code. (Buxsow, J., dissenting.)

Qurstion referred to o Full Bench. In Criminal Revision Case No.
539 of 1902, an application was made, by an Iuspeetor of Poliee,
to the Acting Stationary Second-class Magistrate of Walluvanad,
for sanction to prosecute Mahadevapandal Variath Mroma Variay
and Chakkunkuth Veeran, for an offence ander scetion 211,
Indian Penal Code. The Magistrate refused to aceord sanetion.
The Inspector of Police then appealed to the Speciul Assistant
Magistrate of Malabar, who wset aside the order of the Bube
Magistrate and grantod sanction.

In Criminal Revision Case No. 251 of 1902, Kovilakathillath
Krishnan Thangal appliedl to the Stationary Sceond-class
Magistrate of Kottayam Iasba for sanetion to prosccute Kimnath
Agnisarman alias Kunhumbu Potuval and others nader seetions
211, 195 and 196 of the Indian Penal Code. 'The Magistrate
refused to accord sanction. An appeal was preferred to the
Acting Joint Magistrate of Tellicherry, who accorded sanction.

Against both of these orders, the persons whose proscention
had been manctioned filed these petitions,

* Criminal Revision Case No. 539 of 10802, prosented under seaticons 455 and 480
of the Code of Criminal Proceduve, praying the Mieh Conrt {o revise the judgment
of A. R. L. Tottenham, Special Assistant Magistrate of Malabar, in Criminal A ppcal
No. 125 of 1902, presented against the order of P. S, Velayudham, Stationayy
Second.class Magistrate of Walluvanad, in Miscellancous Case No. 1.4 of 1002.
Criminal Miscellancous Petition No. 251 of 1902 praying the Wigh Court to rivisn
tho order of the Joint Magistrate of Tellicherry.
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Mr. P. K. Nambyar for petitioners in Criminal Revision Case
No. 539 of 1502,

The Poblic Proscoutor for the Crown.

J. L. Resaris for petitioners in Criminal Revision Case No. 251
of 1802.

Mz, ¥ Riclinond for the conuter-petitioner.

A ground {among others) upon which revision was asked wus
that the Joint Magistrate (in Criminal Revision Case No. 2561 of
1902) had un jurisdiction to admit and hoar the appeal and grant
the sanction as the Stationary Sccond-cluss Magistrate was not
subordinate to him within the meaning of section 195 of the Code
of Criminal Procedure.

The caso came Lrsh hefore the Chief Justice and Subrahmania
Ayvar, J., who mado tho following

Orprr or Reverence 10 & Fuun Beven.—The respondent
Las raised a preliminary ohjection that this revision petbition
cannot be entortained and he has relied ou sub-section (3) of
scetion 439 of the Code of Criminal Procedure.  For the purpose
of dealing with this preliminary objection we assume an appeal
lies under section 195 (6} from the order of the Joint Magistrate
granting the sanction.  Seetion 430 (5) only provides that revision
proceedings shall not be ontertained at the instance of the party.
1t does not preclude the Cowrt from entertaining such proceedings
if, apart from the application, the case is one which appeass to
require the exercise of yevisional jurisdietion.

We refor to a Full Beneh the question whether a Magistrate
who bas been directed and empowered to hear appeals under the
provisions of section 407 (2) of the Criminal Procedure Code is* the
Cowrt to which appeals . . . . ordinarily lie” within the
meaning and for the purposes of scetion 195 (V) of the Code.
The case of Queen-Empress v. Subbaraye Pillai(1) was decided
under the Code of 1882, In the present Code the word “ may
has been substitated for “shall™in section 407 (2). The Caleutta
High Court has held that o Magistrate authorized to hear appeals
under section 407 is not the Court to which appeals * ordinarily
lie ?— (8adhw Lall v. Bamchurn Pasi(2)).

(1) L.Luky 15 Mad,, 487, (2) 7 Calo, W.N,, 114,
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The caso came on in due comse before the Full Bench
constituted as above; when the Court delivered the following
opinions :—

Sir AryoLo Warre, C.J—Section 407 (1) of the Code
of Criminal Procedure provides that “any person ..
may appeal to the District Magistrate.”  Sub-scetion (2) provides
that the District Magistrate may direct that auy appeal under
the section or any class of such appeals [i.c, appeals which
by the express words of sub-section (1) are appeals to the District
Magistrate] shall be heard by any Magistrate of the fivst class
subordinate to the District Magistrate and empowered Ly the
local Government to hoar appeals and theroupon such appeals
or class of appeals may bo presented to such Bubordivate
Magistrate, or, if alrcady presented to the District Magistrate,
may be transferred to the Subordinate Magistrate. The section
also gives power to the District Magistrate to withdraw from the
Subordinate Magistrate any appeal or class of appeals which have
heen presented or trausferred. It sesms tome that on the tive
construction of this seetion the Distriet Magistrate is ¢ the Conrt
to which appeals ordinarily lLie >’ within the meaning and for
the purposes of section 195 (7) of the Code. Seetion 407 (1) in
express terms gives a right of appeal to the District Magistrate.
The exereise of the power given to the Distriet Magistrate to
direct that appeals under the scetion shall be heard by a Subordi-
nate Magistrale and the power to present an appeal to the
Subordinate Magistrate in pursuanee of a direction given by the
District Magistrate do not constitute the Sub-divisional Magistrate
the Court to which appeals under the section * ordinarily lic.”
The appeal only lies to one Court, viz., the District Magistrato and
consequently section 195 (7) (a), « Whoru such appeals lic to nare
than one Court,’” cte., has no application.

I think tho sections in question were rightly construed by the
Caleutta Iigh Court in Sadlu Lall v. Ramchurn Pasi(1). The case
of Queen-Empress v. Sublarays Pillai(2) may be distinguished on
the ground that under the Code of 1882, which was in foree when
that case was decided, the section ran “such appeal or class of
appeals, ‘shall’ (not, as now, ‘may’) be presented to such Subordi-
nate Magistrate,” eto, It is to be observed that the coxresponding

(1) 7 Cale. W.N,, 124, (2) LLJR, 18- Mad,, 487,
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scetion of the Code of 1872 (section 2066) gives in express ferms a
vight of appeal cither to the District Magistrate or to the Sub-
divisional Magistrate. The words giving a right of appeul to the
Sub-divisional Magistrate were omitted in the Code of 1882,
Under the Code of 1872 the Sub-divisional Magistrate excreised
an independent appellate jurisdiction. Now he nierely oxerciscsa
delegated jurisdiction in pursuance of directions given by the
District Magistrate.

T think the answoer Lo the guestion whieh las been referred
to us should be that a Magistrate who has been dirccted and
empowered to hear appeals under thie provisions of section 407 (2)
of the Criminal Procedwre Code is nof “the Cowrt to which
appeals ordinarily lie” within the moaning and for the purposes
of seetion 195 (7) of the Code.

Davies, J.—1 coneur with the Tearnod Chicf Justice.

Brxson, J.—Under section 407 (1), Criminal Procedure Code,
appeals from Second-and Third-class Magistrates lie to the District
Magistrate, but, under the second elause of the section, the District
Magistrate may dircct that any class of sueh appeals shall he heard
by any Magistrate of the first elass subordinate to him who has
becn empowercd by the local Govermment to hear sueli appeals,
The Code of 1882 cnacted that when such an order had been made
the appeals *“ shall be presented to such Subordinate Magistrate
and this Court held that such Subordinate Magistrate was the
Court to which appeals ordinarily lay for the purposes of scetion
195 (7), Criminal Procedure Code (Queen-Empress v. Subbarayr
Pillai(1)). In the present Criminal Procedure Code the word
“ghall” has been altercd into “may” he presented, and the
guestion for consideration is whether such Subordinate Magistruto
can still be considered to be the Magistrate to whom such appeals
“ ordinarily lie” for the purposes of scetion 195 (7), Criminal
Procedure Code, or whether the District Magistrate is tho
Magistrate to whom such appeals ordinarily lie.

T understand that the District Magistrate has, in accordance
with the universal or almost universal, practice in this Presidency,
issued a general order munder section 407 (R), Oriminal Procedure
Code, that all appeals from Seoond-and Third-class Magistrates
within the local jurisdiction of the Sub-divisional Magistrate shall

(1) LL.R, 18 Mad.. 447,
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be beard by that Magistrate.  'When such an order has heen jssned
the section provides that the appeals may be presented to the
Sub-divisional Magistrate and they may also, apparently, be
presented to the District Magistrate, wlio in such case would
transfer them to the Sub-divisional Magistrate, unless for some
special reason ho was willing bo hear the appeal himselfe  Fho uni-
versal, or almost universal, practice in this Presidency has, for the
last thirty years, been to preseut such ap peals Lo the Bub-divisional
Magistrate, and the practiece has vot varied wnder the Codes of
1872, 1882 and 1898, The language of secbion 407 is not, it is
true, very happy, but when all appeals of a cortain class may be,
and in practice are, presented to a cerbain Court, and must be
heard by that Conrt, I do not think itis o great sbrain on the
language to hold that such appeals may he sald ordinarily to lie to
such Conrt.

As to the meaning of the word * presented,” ib may be noticed
that there is no section which anthovizes an appeal by Government
against an acquittal except section 417, and there the right of
appeal is given by simply saying that the Government may direct
the Public Prosecutor to © present an appeal.”

What the section means is that an appeal by Governmeut
against an acquitfal shall lic to the High Cowrt and may be
presented by the Public Prosecubor, ote., hut the section meroly
says that the Public Prosecutor “may present an appeal to the
High Court.,” The words “may presont” are here held to
necessarily imply that an appeal *shall lic” {o the High Court.
Having vegard to this language and to the long~continued and
universal practice in this Presidency, I think thut the words “ may
be presented ” in section 407 (2), as in section 417, may bo
construed to mean “ shall lic and may be presented to.”

It this interprotation is accepted, thew appeals against sentences
hy Second-and Third-class Magistrates lie to a District Magistrate
under section 407 (1), and also lic to the Sub-divisional Magistrate
under section 407 (2), provided the Distriet Magistrato has taken
action under clawse (2).  When appoals against convictions lio to
more than one Court, then seetion 195 (7) () provides thab an
appeal under section 195 shall lie to the Court of inferior ]um&dlw
tion, that is, to the Sub-divisional Magistrate.

I do not think that there is anything in the snccessive changey
made in the language of the Code to wmilitato aguinst  this
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interpretation. The Code of 1872 (section 266) directed that
appeals against convietions by Second-aud Third-class Magistrabes
should lie to the District Magistrate or to o Magistrate of the first
class who had bLecen speeially empowered by Government to heax
sach appeals. The Code of 1882, as I read it, aud as it was
interpreted by this Court in Queen- Kmpress v. Subbaraya Pillai1)
directed that they should lie to the District Maogistrate or to the
Bub-divisional Iirst-class Magistrate in cases where, as in this
Presidency, the Distriet Mugistrate had lssued the neeessury orders
for that end and the Code of 1898, though it altered ' shall” into
7 in section 407 (2), and thus provided two allernative
Courts of appeal, yet retained the former law for the purposes of
seobion 195 by explaining that an appeal under that sectionlay to
the inferior of the two Conyts.

S may

It may bo added that this view is supporled by strong eon-
siderations of convenience. 1t would be a Lardship to oblige all
persons appealing under section 195 to have to resort to the
Distriet Magistrate instead of the Sub-divisional Magistrate who
is mear at hand, and delay in the disposal of such cases and
administrative inconvenience would result if the District Magis-
trate were obliged to hear all such appeals himwsell, or even to
voceive all such appeals himself and then transfer them, as he
would do in pratically all cases, to the Sub-divisional Magistrate.

I would answer the reforence in the alfirmative.

Criminal Revision Case No. 251 of 1902 came on for hearing in
due coursc before the Chief Justice and Subrahmania Ayyar, J,,
who passed the following

OrpER.— According to the ruling of the Full Beneh, the order
granting the sanction must be set aside.

{1} LLR., 18 Mad., 4587.
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