
a p p e l l a t e  C R IM IN A L — p u l l  B E N C H .

Before 8ir Arnold White, Chief Justice, Mr. Justice Baiios 
and Mr. Justice Benson.

1503. EEOMA YABIAE and ANoxiciii (PETiTioNBrts)
Felsriiary 
17,18, 24.

EMPEr.OE.-

G r m h ia l  Procedure Oudc— A ct  7  o /  1898, hn. 11)5 (7), 40v ( :2 ) -O o n r l  it, irh id i 

apipeith c r d in iir ih jl ie — E e fu s a l to accord m v c lio ii— A -pveal fu M ug'islrdtr v'hi) 

has 'been dircctad and umpoirert’d  lo hear appi'cih  w id iir  ^retu rn-W l (2 ).

A  Ma^fistrato who has been d ii'cctod  and cm iiow cred  to lu 'ar ajipciilf. umlov 
the provisions o f section  •107 (:i) o f  the C odo o f  Oriniiniil Prooediu'C- in not, ih,. 
“ C ourt to  -which appoals ord inarily  H o”  w ithin  tlie w oaning- and fur tho 

pui-poBes o f section  1S5 (7) o f  the C ode. (BkxsuN , disaontiiig ',)

Question referred to a Full Bench,. Xu Grimiual Riivision Case No. 
539 of 1902, an application was niado, ]iy an Iiispe^otor of Poliee, 
to the Acting Stationary Second-class M.agistra,to of WiiUuvanad, 
for sanction to prosecute Mahadevapandal Variath ],-Croma Vciria)- 
and Chakkunbith. Yeeran, for an offcnco ntulor section 211, 
Indian Peaal Code. The Magistrate refi.ised to aceoid sanction. 
The Inspector of Polioo then appoaled to the Spoeiul AssiMtant 
Magistrate of Malabar, who aet asido tho ordin- ol' the Rn'l)-* 
Magistrate and granted sanction.

In Criminal Eovision Case No. 251 of 1002, Kovilakathilhith 
Krlsbnan Thangal applied to thi; Stationary S(’ (̂ on(l"eĥ ,̂ ss 
Magistrate of Eottayam liasba for sanction to proHoeiito ICiirinatb 
Agnisarman alias Kunhumbn Potuval and otherB under hociions 
211, 196 and 196 of tho Indian Penal Code. The Magirtlratc. 
refused to accord sanction. An appeal was preferfod to the 
Acting Joint Magistrate of Tellicherry, who accorded sauiAioii.

Against both of these orders, the persons wboso prosofuition 
had been sanctioned filed these petitions.
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* Cnininal Kevision Case ^o. 539 of 1902, prcscnf.tjrl xrador s('fiti(ina -lOJS and 4;̂ !) 
oi: the Code of Crimina,! Procndnve, praying the Hioh Court to rovino the judgment 
of A. R. L.Tottenham, Special Assistant Magistrate of MalaLar, in Criminal Appeul 
Ifo. 22S of 1902, presented against the order of P. S. Yolayudham, Siationai’y 
Second-class Magistrate of Walluvanad, in Miscellaneous Case Ko. I-li of 1D02. 
Criminal Miscellanoons Potifcion No. 231 of 1902 praying the liigh Court to reviwf* 
tho order of the Joint Magistrate of Tellioherry.



Mr. P. K . Kambyar for potitioners in Criminal Ecvitiion Oaso 
No. 539 of 1902.

Public Prosccutor for tlio Oxown. KjirRaon.
J. L. liosarb for petitioners iu OrimiGal Revision Case No. 251 

of 1902.
Mr. T. BicliJiiond for tlio counter “petitioner.
A groond (,‘iniong- others) npou which revision was askod was 

that tho Joint Magistrate (in Criminal llevision Case No. 251 of 
1D02) had no jni-isdictiori to admit and hoar the appeal and grant 
the sanction as the Stationary Scoond-olciss Magistrate was n.ot 
aahordinato to him within the meaning of section 105 of the Code 
of Criminal Procodiu’c.
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Tho case came iirdt boforo tho Chief J ustice and SuLrahmania 
Ay}far, .1., who mado tho following

Oj^DEii OP E e f e r e n c e  t o  a F u l l  B e n c h , — The respondeiifc 

has raised  a p re lim in ary  olijection  th a t thi.y I’o id sioa  petifciojs 

can n ot he entertained a n d  he h as re lied  on sab-section . (5 )  o f  

BGction 4 o 9  of tho Code of Criminal Procedure. Eor tho p u rp ose  

of d ea lin g  with this p re lim in ary  ob jection  we assume an appeal 
lies  u n d er section 1 9 5  (6) from th o order of iiie Joint Magistrate 
g r a n tin g  tho sanction . Boction 4 3 9  ( 5 )  on ly  provides th a t i-oviKion 

proceodingB sh all n ot he ontortainod at the instance of th e p arty . 

It does n o t ]3reelude tho Court fro m  en tertain in g  su ch  proeoedinga  

i f , apart from th e ap p lication , the case is one which appears to  

roquiro tho cĵ erciKB of rcviaional ju risd ic tion .

We refer to a Full Bon eh tho question wliotlicr a iV.I agisfcrate 
who has heon diroctcd and empowered to hear appeals under the  

provisions of section 407 (2) of the Criminal ProccdurG Code is the 
Court to which appeals . . . .  ordinarily lie within the 
meaning and for tlie purposes of section 1 95  (7) of the Code. 
Tho case of Q ueen-M m pm s  v. Subharaya Pillai(l) was decided 
under the Code of 1 8 8 2 , In tho present Code the word “ may 
has been substituted for “ shall ”  io. soctioxx 407 (2). Tho Calcutta 
High Court has hold that a Magistrate anthorisjed to hear appeals 

under section 407 is n.ot the Court to which appeals “  ordinarily 
lie — {Sadhii Lall v. licmehm'n Fmi{2)).

(I) l.L.il., IB Mad., -i«7. (H) 7 Ctiio. W.N., 114.
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Eeo:̂ [a Tlic eawo eaine on hx duo course before the Full Boncli 
constituted as above; when the Court delivered the following 

lijiPKRuK. opiuions
Sir A rnold W h it e , G\J\— Section 407 (1) ol; the Code 

ol Criminal Procedure provides that “ aTiy person . . , .
may appeal to fcb,e District Magistrate.” STib-section (2) provides 
that the District Magistrate may dirodt tba,t any ixppeal iina.or 
the seetion or any class of sneh appeals [i.e,, appeals which 
by tile express words of sn]>seetioii (1) ‘are appeals to the District 
Magistrate] sliall ho heard hy any Magistrate of the hr at ulasH 
Bubordinato to the District Afagistrate ;uk1 csmpowcred l>y the 
local GovemmeDit to hoar appeals <iiid thereupon saeh appeals 
or class of appeals may ho presented to each SnhoY-dinatc 
Magistrate, or, if already presented to the District Magistrate, 
may be transferred to the Subordinate Maj îstrate. soctioii
also gives power to the District Magistrate to witlidraw from the 
Subordinate Magistrate any appeal or class of appeals whioh have 
been presented or transferred. It see.tny to mo that on. thii true 
oonats'iiotion of this seetion the District Magistrate is “  t]if3 Court 
to which appeals ordinarily lie ”  within the meaning' ajid for 
the purposes of section 195 (7) of the Code. Section 4.07 (1) in 
express terms gives a right of appeal to t].ae .District Ma<jistrato. 
The exercise of the power given to the District M’a.gistrato to 
direct that appeals under the seetion shall he heard by a, Subordi­
nate Magistrate and the power to present aii ?ippoal to th© 
Subordinate Magistrate in. parsuanee of a direction giren. l)y tho 
District Magistrate do not constitute tho Sub-divisional Magistrate 
the Court to which appeals under tlie section “  ordinarily Ho.’'’ 
The appeal only lies to one Oourt, viz., the District Magistrate and 
conseq_uently section 195 (7) (a), “ where such appeals lie to mcsro 
than one Com’t / ’ etc., has no application.

I think tho sections in question were rightly co.nstruod by tho 
Calcutta High Court in Sadhu Zcdl v. Ilamchwn The case
of Qwen-Mnpress y . Suhharaya PiTiai(2') may bo distinguished on 
the ground that under the Code of 1882, which was in foroo when, 
that case was decided, the aoction ran. such appeal or class of 
Appeals, ‘ shall ’ (not, as now, ‘ may ’ ) bo presented to such Subordi­
nate Magistrate,” etc, It is to he observed that the corresponding

(1) 7 Cak). W.¥., 114 (a) i .L 3 „  18-Maa„ 487,



SGotiou of tlie Code of 1872 (section, 266) gives in express torms h, 'Mrhma 
right of a.ppeal either to the District Magistrate or t-o the Sub- 
divisional Magistrate. The words giving a lig-bt of appei.il to tbo BMi-KRmt. 
Sub-divisional Magistrate were omitted iti the Code of 1.8<S3.
Under the Code of 1872 the Snb-divisioiial Magistrate exorcised 
an, independent appellate jurisdiction. Now he merely oxercises a 
delegated jurisdiction ,in pursuance oi: dii'ections given by tlio 
District Magistrate.

I  think the answer to tho ij^uestion whicJi has been roferred 
to us should bo that a Magistrate who has been dij-eoted and 
empowered to hoar appeals under the provisions of acotion 407 (2) 
of the Criminal Proeeduro Code .is noi “  the Court to whicli 
appeals ordinarily lie ”  within the moaning and for the purposes 
of section 195 (7) of ihc Code.

D a.\'tes, T.— 1 concur with the learned Chief Juaticc.
B enson , J .— Under section 407  (1 ) , Criminal Procedure Codo; 

appeals from iSoeond-and Third-class M^agistratos lie to tlie District 
MagistratCjbut, under t]ie second clause of the seetioBj tho District 
Magistrate may diroct that any class oi' such appeals shall ]>e licarri 
by any Magistrate of the . first class subordinate to him who has 
been empowered by the local Cfoverninent to hear such appeals.
The Code of 1882 enacted that -when such an order had bcou made 
the appeals “  shall be presented to such Subordinate Magistrate 
and this Court held that such Subordinate Magistrate was the 
Court to which a,ppeal8 ordiu.arily lay for the pD,rposes of section 
195 (7), Criminal Procedure Code {Queen-Empre^s v. Bubharaya 

In the present Criminal Procedure Code tho word 
shall”  has been altered into "m a y ’  ̂ bo proaented, and the 

cjuestion for consideration iis whether such Subordinate Magistrate 
can stm be considered to be the Magistrate to whom siieh appeals 
“ ordinarily lie ” for the purposes of section 195 (7), Criminal 
Procedure Code, or whether tho District Magistrate is tho 
Magistrate to whom such appeals ordinarily lie.

I  understand that the District Magistrate has, in aoeordaneo 
with the universal or almost univerBal, practice in this Presidency, 
issued a general order under Boction 407 (2), Criminal Procedure 
Code, tha.t all appeals from Beooud-and Third-class Magistrates 
within the local jirriadietion of the (Sub-divisional Magistrate shall
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(1.) 18 Mad.,



Erom.v Ijc heard by that Ma^nsirate. Wlioii suoli au order Ims ])cc'n iaaned 
Vabiau |.|̂g section providctj tliat tlie appeals rnaj lie proseutod to tlic'i 

EiiPKROR. Sul)-dmsioual Magistra.te and tho}̂  inav also, apparontlj, be 
presented to tKe District Magistrate, wlio in ,sucb case woald 
transfer tlieni to the Sub-divisional Magistrate;, niiless for some 
special reason lio was willing to hoar tho appeal bimsol L Tbo uni­
versal, or almost nniYersiil, praclieo in tin’s Proaidenc}' hatŝ  :l:‘or the 
last thirty yeara, boon to ]'ireseul; aptpcals to tho Sab-divifciioual 
Magistrate, and tho practice lias not varied vnidcr tho Gados ol' 
1872, 1S82 and 189-̂ . Tho lang'uago ol’ soebi.on 407 i« not, it is 
true, very happy, hut when all appeals ol: a ccrtain clastJ niay be, 
and in piaotiee arc, presented to a certain Coart, and must bo 
heard by that Court, I do not think it is a great wfcrain on the 
language to bold tliat such appeals nia,y be yaid ordinarily to lie to 
such CoQrt.

As to tho moaning oi' the word “ presonfced,” it may lie noipiced 
thai; there is no section whicli airth.ori/,es an appeal by Govcmment 
against an aequittal except section 4 1,7, aud theix; the right of 
appeal is given by simply saying th.it the G-ovei'nnient may direct 
the Public Prosecutor to “ present an appeal/’

"What the section, mctins is that an appeal, by (Jovornmcnt 
against an acquittal Hhall lio to ttio .High Court and may bo 
presented by the Public Prosecutor, ctc., Ijidi llie section merely 
says that the Public Proaecutor “  may present an appeal to tho 
High Coiirt.” The words “ may preBont” are here hold to 
necessarily imply that an appeal “  shall lio ” to tho Jligh Court. 
Having regard to this language and to tb,o long-continaod and 
universal practice in this Presidency, I  think that tho word.s “ may 
be presented'’ in section 407 (2), as hi. section 4,17, may bo 
construed to moan “ shall lie and may be presented to.”

I£ this interpretation is accepted, then appeals against sontences 
])j Second-and Thirds class Magistrates lie to a District Magistrate 
under section 407 (1), and also lie to tho ISub-divisional Magistrate 
under section 407 (2), provided the District Magistrate has taken 
action under clause (2). When apj ôals against convictions lio to 
more than, one Court, then section 195 (7) («} provides that an 
appeal under section 19o shall lie to the Oourti of inferior juriBdiO'" 
tion, that is, to the Sub-divisional Magistrate.

I  do not think that there is anything in the saccessive changea 
made in the language of the Code to militate against this
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interpretation. Tlie Code of 1872 (section 266) clii'c(/to(l that kkujia
appeaJs against convictions by Second-and Tiiird-olass î Jagistrsxtos Vabiak

should lie to the .District Magistrate or to a Magistrate of llio hrst I'I'H’urur.
class who had been specially empowered by Government to hear 
sacli appeals. The Code of 1882, as I  read it, aud as it was 
interpreted by this Court in Q.ur̂ eii~Empress v. SnbhcLraija Villai{l) 
directed tliat they sliotdd lie to tlie District Mag-istrsi,te or to tiic 
Bub-divisional Firat-class Magistrate in eases where, as in tiiis 
Presidency, tlie District M/agistrate had issued the lioocssary ordoi'a 
for that end and the Code of 18D8, though it alttsred, ‘‘ shall ”  into 

may ”  in section 407 (2)̂  and thus provided two alternativu 
Courts of appeal, yet retained the former law t'oi' the purposes of 
section 195 by explaining that an appeal under that soetionlay to 
the inferior of the two Courts.

It may bo added that this view is supported bj' alrong- con- 
sidoratiouB of convenienoo. it  would bo a liardship to ol»ligc alt 
persons appealing nnder aection 195 to have to resort to the 
District Magistrate instead of the Bub-divitslonal Magistrate! who 
is near a,t hand, and delay in the disposal of such cases and 
administrative inconvenience would result if the District Magis­
trate were ohligod to hear all such appeals hiraHslf, or even to 
receive all such appeals himself and then, transfer them, a,s ho 
would do in pratically all caHes,to the Sub-divisional JMag-iylratc.

I would answer the reference .in the afhrniativG.
Criminal Eevision Case No. 251 of 1902 came on for hearing in 

due courao before the Chief Jiistice and Subrahnia.aia Ayyar, J., 
who passed the following

O r d e e .— According to t h e  ruling of t h e  Full B e .n c h , t h e  order 
granting the sanction must bo sot aside.
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(I) I.L.Pt., IS Mad., m .


