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Jupemunr-—This is o suit for the recovery of money veceived by prvaran

the defendants and payable by them to the owner of a certain share. m‘ﬁf\,‘:“”“'
The first plaintiff is the widow of the last admitted ewner and the o

. PrvaraTt
second plaintiff is her adopted son. Thercis no contest as bebween Jawaxamsa.

them, and it is becanse of objeetion taken hy the defendants to the
title of the sccond plamtiff as adopted sou that they join as
plaintiffs to get the monoy, which is wndoubiedly due o one
of them, and they are agreed that either shall take it. We are
unahle to say that in suck a case there iv a different * canse of
action ” for each within the meaning of scction 26 of the Civil
Procedure Code, and there was, therefore no inisjoinder, which is
our nnswer to the guestion, We consider the present case is on
all fours with that in Fakirapa v. Rudrap:{1), and our view agrecs
in prineciple with that in Hevauiond Dussi v, furichvrn Ohowdhry [ 2)
and that view iz nob in confiict with the decision in Lingammal

v. Chivne Venkalommal(3) when esamined.  There the alfernative
Glzum of the widow was really on a different cause of action from
that of the adopted son.  The claim of the adopted won was that
of an exclusive owner, whils the widow’s claim wasg thai of o coe
owner, with one of the defendunts.

APPELLATYE (IVIL--FULL BENCH.

Betore My, Juslice Swbralonciia dyyar, MNr. Juctive Davies and
Mr. Justice Boddam.

KARATTOLE EDAMANA «np orEERe (PEAINTIRUVS ), A PRRILS NTS, 1903,
Febvuary 24.
. April 8.

TUNNI KANNAN anp orrers {DEFENDANTS), Rusposvmrrs® T

Malabar Law-—Suit by one of two eomralnns for redemplim of mortgage without
allggation or praof that the ailizr lad beon asked I gids gfiindiff tn the suit-~
Maintainalilily of suil,

One of two co-uralans may bring @ snit Lo redecss o nrigage without averring

H i v ey

or proving that the othor wendan uud Deon asked to juinag o plaintiff in the suis,
Samitri Aniharjanam v, Lemaas Nombadrd, (LR, 2t Mad., Y6, distinguished,

(1) LLR., 16 Bom,, 119, (2) T.I.L, 92 Calo., £33
' (3 LIR, 6 Mad,, 239,
#* Seoomd Appeals Nog. 1885 and 1886 of ]‘)01 presented againgt the decree of
K. Krishoa Rao, Subordinate Judge of Souvth Malabar at Calieut, in Appeal 8nit
No. 943 of 1400 presénted against the decree of V. Remasastrd, District Munsif
of Betutnad, in Original Suit No, 481 of 1899.
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Tes Subordinate Judge set out the facts of the scase in the
following judgment on appeal from the District Mnunaif’s order
dismissing the suif =

«« This is an appeal arising out of a suit hrought hy two members
who belong to a Nambudri illom which in one of the two houscs
possessing the uraima-right of a certain devaswam. The other
house is another Nambudri illom to which the defendants Nos. 21
to 24 belong. The twenty-fourth defendant is 2 woman, and the
Jefendants Nos. 21 to 22 are her minor danghters. Tlaintifiy’
suit was for vedemption of a land belonging to tho said devaswam,
and which had been demised to the torwad of defendauts Nos.
1to 17. The District Munsif dismissed the suib on the ground
that it was unsustainable, because the plaintiffs did not consult
and did not bring it with the consent of the other wralan (now
vepresented hy the twenty-fomth defendant). Plaintiffs appeal on
the ground that the twenty-fourth defendant is a woman and did
not join in the management of the devaswam and was therefore
not entitled to be consulted. The chief question for decision in
this appeal is whether the District Munsif is wrong in dinnissing
the suit on the ground stated. I think he is uot. It has been
distinctly held by the High Court that when there are two wralans
for o devaswam, one of thera cannot sue’on behalf of the devaswam
without consulting the other uralan and without juining him as a
plaintiff, if he or she consents to it. (Seo Swwitri Antaijanam v.
Raman Nembudri1), and Purumathon Somayepipad v. Sankera
Menon(2)). This principle has heen applied to this very temple in
an appeal which was decided in Appeal Suit No. 421 of 1900 by Rao
Bahadur A. Venkataraumana Pai, Subordinate Judge. "The fact
that the twenty-fourth defendant i o woman does not alter the
case a bit. The uralan whose non-joinder a8 o plaintiff in the case
bappened in Sevitri Anfarjanee v. Raman Nambudri(1) was a
woman also. If, as the plaintiffs say, the twenty-fourth defendant
did not usnally take part in the affairs of the devaswam, that will not
deprive her of her right to be consulted in such an important step
as filing a suit like this. She did not refuse to join as a plaintiff,
and her omission in the list of the plaintiffs will not be ewred by
herself and her children being made defendants. The Distriet
Murdsif’s decree is therefore right, and this appeal must be dis.
missed with costs.” ‘

(1) LL.R., 24 Mad,, 206. . ()ILR,23Mad, 8.
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The plaintiff preferred this second appeal. The case fixst came
before Subrahmania Ayyar and Bhashyam Ayyangar, JJ., who
made the following

Orper or Rererewoe vo ¢ Fony Bexcw. --For the reasons
stated in the decision in feecond Appeals Nos. 77 and 78 of
1901 (1) for doubting the correctness of the decision of this Court
in Sewity? Aniarjonam v. Reman Nowmbudri(2), we refer for the
decision of a Full Bench the following question which arises
in these two sccond appeals 1

Whether one of two co-uralons without averring in the plaing
that the other uralan was asked to join the former as co-plaintiff
and that he refused to do so, may bring a snit to redeem a mort-
gage made by the predecessors in title of the {wo uralans,
the other uralan being made party-defendant along with the
mortgagees,

Jupemext v Sweowp Avesare Nos. 77 avp 78 1907 --Tt is
nrged that the plaintiff’s suit shon'd havebeen dismissed on the
gromnd that he had not comsulted his co-uralan, the nineteenth
defendant, or asked him to join him as eo-plaintiff before filing his
plaint and reference iz made to Suwilri Anlarjanam v. Raman
Nambudri(2). In the present case it is shown that the nineteenth
defendant had granted a renewed konom and the plaintiff sned to
redeem the prior kanom ignoring this renewal, his plea being in
fact that the renewal was invalid. Under these elrcumstanees, the
plaintiff could not have joined the nineteenth defendant with him
as co-plaintiff. Such being the oase, it is impossible to hold that
he should have consulted hin before filing the snit or asked him to
join in bringing it, On this grovnd, we distinguish the presemt
case from that dealt with iu the decision of Savitri dnlarjuaam v.
Raman Nambudri(2). 1f we were not able to do this we should be
obliged to refer the question dealt with in this decision fo a Full
Bench as we are disposed to agree with the view taken in the
judgments in Pyari Mohun Bose v. Kedarnath Roy(3) and in Biri
Stngh v. Nawal Singh(4). The renewal granted by the nineteenth
defendant baving been shown noet to be bond file and valid, it
cannot be presumed that at the time of the execulion of the
renewed kanom there was an adjusbment of rent up to that date

(1) IL.R., 26 Mad., 461. (2) LLR., 24 Mad,, 296,
(8) LL.R., 28 Calo,, 409, (4) LLE., 24 AlL, 226,
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binding on the devaswam. These sscoud appeals are dismissed
with costs. ‘

The case came on in due course before the Full Bench consti-
{ubed as above :— ‘

P. R Sundwa Ayyor and 0. V. dnonlakrishne  dyyar for
dppelhnts (plaintiffs). .

 The deeision of the lower Courfs is wrone.  Under the proseut

law mo snit onght to be dismissed for wou-joiunder of parties,
Qourts have the fullest power in the matter of adding partios,
['They referred to sections 20 to 32 of the Uode of €ivil Procedurs, |
" The plaintift and the twenty. fonrth defendant ove the co-
contractees, and ib is settled now that one of such persons may
sue, making the other a defandant.  The decision fo the contrary
in Dwwrka Nath Mitter v. Turn Prosumna Roy(!) has heon overroled
by o Full Bench of that Court-—edde Pyari Muns Bose v. Kedar-
7;,;zt/'z, #0y(2). The Allahabad High Courl has followed the
Caleutta {Pull Bench case (B Singh v. Newal Singhi3)).  The
Madras High € onrt also hns followed the Oaleusta Fall Bonch case
{#ide judgment of Bhashyam Ayyaugar and Moore, T, in Mariyil
Ruinan Nair v, Naraynnan Nembwliripad(4), meniioned in the
order of reference to a Full Bench in this cawe). If the plaintiff
does not join the other party also as co-plaintift, he will he
punished by being ordered to pay his costs,  In suoh cases, one of
such persons has the right to institute suits, making the other a
co-defendant. The deerce, however, would bhe wpassed in favony
of both these persons, whether bhoth are plaintifts, or one is
plaintiff and the other a defendant. ‘LThe present case is’distin.
guishable from Parameswaran v. Shangaran(5) and Puwramuthan
Somayegi Pad v, Sankera Alenon(6) inasmuch as the presont is a
suit to redeem a movtgnge, whereas the others were snits i eject-
ment. Under section 91 of the I'ransfer of Property Act, any
person inferested in the property is entitled to vedeem, bnt he
has to make all persons interested parties to the wuit nuder section
85. Neither seetion 91 of the Thransfer of Proporty Act nor the
Pull Bench decision in Pyard Mohwn Bose v. Kedarneth Doy(%)
wag brought to the notice of the Court in the case of Sowiis
Antarganain. v, Ranan Newbudri(7),

(2) LLX., 28 Calo., 409,
(4) LLR., 26 Mad,, 461.
(6) LR, 23 Mad,, 82.

(1) LL.R., 17 Cale., 160
(8) LL.R., 24 AlL, 226,
(6) LLR., 14 Mad., 489.
(") LL.R., 24 Mad., 296



YOL. XXVL.] MADRAS SERIES. 653

V. Ryru Nambiar for the respondent (twenty-fourth defendant)
and B. Govindan Nambiar for the other respondents (defendants)
submitted that the appellants’ contention was opposed to the
current of deeisions in this Presidency. If one of two uralans
- were allowed to bring suits as of right, without consulting the
other uralan, ho would be ignoring the vory existence of the other
uralan. The decision m Sewitri Anterjunam v. Reman Neambu-
(1) was sound. It the 1ule there laid down were not upheld,
and if every nralan were allowed to bring suits of his own accord,
litigation would be fostered. They also velied on Teramath v.
Lakshmi(2). The case of Pyari Mohun Bose v. Iedarnath Roy(3)
was veferred to in  Puramathan Somayaji Pad v. Sankara
Menon(4).  The case of Swvitri Antarjanam v. Raman Nembudri(1)
was a snit for redemption. Thev coutended that snifs for redemp-
tion did not stand on any exeeptional footing, and that sectinn 91
of the Transfer of Property Act did not apply as plaintiff could
not he said to be a “person interested” within the meaning
of that section. 'The whole devaswam would be the “ person.
interested.”  Unless the mafter wore discussed among sll the
uralans and at least a majority consented no suit could be brought.

The appellant was not called npon to reply.

The Court delivercd the following

Orvixton.—Wa are of opinion that {he answer to the guestion
referrod must be that one of two eo-nralans may bring a suil to
redoem a wortgage without averring or proving that the other
aralan was asked to Join as plaintiff in the swit.

Tt would be impossible to hokl otherwise in the face of socbions
91 and 85 of the Transfer of Proporty Aect.

These sections were apparently nob considered when Sweifyy
Antarjunem v. Ruman Nambudri(1) was deeided.

The ease came ou for final disposal hefore Subralunania Ayyar
and Bhashyam Ayyangar, dJ., who delivercd the following

Junamexnt.—Iollowing the opinion of the Fall Bench we
reverse the decrec of the lower Appellate Court, which proeeeds
on & preliminary point, and remand tho appeal for disposal
according to law. The costs of this second appeal will he costs
in the case.

(1) LL.R., 24 Mad., 296, (2) 1LL.R, 6 Mad., 270.
(3) 1.L.R., 26 Cale,, 409, (4) LL.R., 23 Mad, 82,
a1

KAraTrOLE
BnaMANA
v,

Unnr
KANNAK.



