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APPELLATE CIVIL-™-FULL BENCB..

'Before Mr. Jmfiee Subrahmania Ayyar, Mr. Jmiice Dmies rtnd 
Mr. Justice Boddam.

P I N A P A T I  M B I T T Y I J M J A Y A  a n d  o th e k s  (DBi^BKifAHTs), 

A p p e l l a n t s .

P IN A P A T I JA N A K A M M A  ato  awothee (P:laiotot/'s), 
B , e s p o n d e w t s ,  *

Omni Procedurti Code— Act XIV of 1882, s. 26—Joindei Qfflaintiffi}~-4iighi 
cla im ed  in  I he aller-native.

The widow and the adopted son of a deceused peiBon joined as plaintiffs ia  
suit to recover money payable by t!io defondants to tho dct-casod. The money 
was -undouMecIly due to one or other of tliciii and they were agreed tliat either 
should take it. The widow joined :w plaintiff becavtet' fclip right <ii' fchR other 
plaintiff to sue as adopted son was quListioned :

Held, that the suit was not bad for misjoindoi’ oI plaintiii’s,

Falcira^a v. Mahdyapa, (I.L.E., 16 Born., litfj, followed,; hinfiammal v. Ghinnit 
Venkatcmmal, (I.L.'E.., 6 Mad., 2:]9), explaicpd.

Qi]Estion referred to a. 3?nll Beacli. '.riie case Urst came befor© 
the Chief .Tnstice, and Snbi-alimania A jy a i ',  J ., w ho made thfr 
follow ing

O rd e r  OP Eefjseenck t o  .v F u l l  B e n c h .— 'Wo M fei’ to a F u ll  

B encli the qiieBtioii w hether the present snit in bad fo r  m isjoindet 
of plaintiffs.

There is an apparent conflict between the aathorities- See 
Zingammal v. Chinna Venkai(.mmal{l)y Fakirapa v. En(lrapa,{2) 
and Haramoni IJafini T, Ilanehurn Chowdhry(?>),

The facts, go far as they related to the tpestioa referred, were 
thus stated hy the Sub-J udge :—

“  The first plaintiff is the widow of Neeiagriva Sastii, -while the 
second plaintiff is the one adopted hy the first plaintiif as son of 

her hushand. As the factum  and validity of the adoption are 

dispnted by the reversioBerSj both have Joined in bringing this suit. 
Defendants contend that the suit is had for misjoinder of plaintiffs.

• Seoond Appeal No. 1337 of IDOl presented against the decree of I. L. Fam- 
yaua Eao, Subordinate Judge of Kistna, in Appeal Suit No. 428 of 1900, presented 
against the decree of B. A. Swaminadlia Sastri, District Miinsif of GufliTada, in 
Original Suife ITo. 98 of 1896.

( i )  6 Mad.. 289. (Si) LLJL, 16 Mom., 119, ■ (8) I .L A , ^3 Calc,, 8BS,

1903. 
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PiNAPAD and re ij upon the decision in Liiufcinrmal v. Vhlrma, V'enkatamnml{l).

That case is distinguisliablo frou\ tlie pvcseiit case. There, the 

relief soughfc for in respect of one piaintifi: is different from the 

jAiAMMA. relief claimed by the other. The plaintiff and the sccoiid defendant

Id that case were the co-widows of a deceased person. First 
plaintiff adopted the second ]:>laiiitilF, I f  fclio jiflopfcioE vrere to 

fail, Hist pkinti'ff, as one of the two widows, would he entitled to 

recover one-half of the suit property. On the oiher band, if the 
adoption -were to be established, the second plaintilf, as the adopted 

son oi the deceased, would be entitled to recover 5-he whole estate. 

In the present case, the adoption is set up by both the plaintiffs, 

and whether it stands or fails, the whole of the suit amount is 

recover able by either of them. Here, the iniriagein<3nt of right by 
the defendants constitntes the cause of action in. its restrieted 

sense. The cause of action is the simie in respect of both the 

plaintifi’s whose interests are not antagouislic. In the Madras ease 

above referred to, their Lordships foand the canse of action to be 

diferentj and observed that the words ‘ in the altomativo  ̂ iist-d in 

section 26, Civil Procedure Code, apply * to easê i in which there 

is a doubt as to who is the person entitled io sue upon the cause of 
aeliott as in the case cited in the work alreaxly quoted as a.n 

illustration, viz., that of a sale to ;m agent in which there may 
arise a difficulty as to -whetiior the principfd or the agent ,should 

sue ; to eases where parties have diffc'rent and, coniiicsting interests 

in the same snbjeet-matter, and an act is committed which gives 

the same cause of action, to either party according to the eventual 

determination of the Court aa to which of the two is entitled to 

reooTer.’ This passags quoted from the Madras case clearly 
indicates that, in the opinion of their Lordships, the present suit 

instituted by the arloptive mother and the adopted son and based 

upon the same cause of action is sustainable. The cases of Fa'kir- 
afa V. Budrapa(2j and ffam m ni B m i Y.Harl Churn Ohou'dh>-p(di) 
are on all fours with the present caise and enable 'the plaintiffs to 

maintain this suit under section 26,'Civil Procedure Code.”

The case came on in due coui'se before the Fall Bench consli- 

tuied as above.
V, Hamemn for appellants.
P. Nagahhwfhanam for respondent.

(1) G Mad, 239. (2) I.L.E„ 16 Bom.j 119.
(S) 23 Calc., 833. ^
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JUDGMENT.— This is a suit for tlie recovery of money receiTed by .pinapwi ■

the defendants and payable by tlaem to the owner of a certain share. ^
Tlie first, plaintiff is the ’widow of the last admitted owner and. t ie

. ' PinAPATI
second plaintiff is her adopted son. Tnero is no contest as between j&nakamma.
them, and it is l)eca,Ti8e of objection. ta.feeE h j  the defendants to the

title of tli8 second plaintiff as adopted sou that they join as

plaintiiis to get tlie moHey. ■which is undoubtedly duo to one

of uhom, and they are figi’eed thah eithni' .shall iako it. We ai'o

iiaablc to say that in si'ieh, a catie tlier»i, is a dilfcrent cause of

action ”  for each -within, t'ho meaning of Keetiori 2 0  of the Civil

Procedure Code, and there was, therefore no niisjoiiidei’j which is

our answer to the question. W e consider th.e prosonfc case is on

all fours with that in Fahlrapa v. and our view agxecs

in principle with tliat in I{ara>iioniDassi v. Jlariahum OItoiv̂ .lJmj'2)
and that view is n o tin  r-onilict with the dr-'-cisiou in I/mgmmmd
V, CMnna Vrvili a f a)nmaJ{3) wheiic&n.m.med.. There the fj Her native

claim of the widov/ was roally on a different caut-e oi' aftion from

that of the adopted son. The claim o.f the adopt.^d sou w;is iliat

of an exclusive owner, while che widow’s claim wns that nf a co-

owner, witli one of the defcndimts.
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APPELLATE OIYIL-™FULL BEETJEL

Before Mr. Juulice 8nhraltmania Ay ĵetr  ̂ Mr. Danes mid
M r. JiiHiiee Boddam.

K A K A T T O L E  E D A M A N A  iNo otheeb (Pi-AiN'rrFi'Hj, Afft-hj.ants, 1903,
Fetniary

'*"• April 8.
ITNNI KAH’NA'N and othees (DjiPRKnANTa), EiSf?po.\ "

Malabar Law— S’?u/. by one oj hvo co-v.rahms f o r  rddr.mpfuin nf morfg<>‘j e  iH th w i  
allegat-ion or p roo f (hat t]ie oilier had hv.sn asheA 1n jnht, phmtiiiJ i-n lha m it-- 
Maintainabilitii of suit.

One o.£ two oo-uralans m ay btin;? ;i r-nii loredfM're ts. inoi’Lgaig'e'wifhoutaYe'rrii.ij; 
o r  p r o -v in g  t h a t  t h e  o ih o v  i ii 'a U m  ir.u l a-wkecl to  j y i i i  fiii !i p l a m t i t t  in  fchu s i i io ,

Savitri Antliarjanayn v, ttaman 'A’v.m'M.vi, (I.L.R., 2'1j Mail.. '■■D6), distmguislied.

(1) I.LU., 16 .Bom,, 119. (2) I.L.K., 22 Calo„ £38.
(3i 6 .Mad,, 239.

* Second Appeals Nos. 1385 and IS86 of 1901 present.ed agamst the decree of 
K. Erishna Rao, Suborr3iaate Judge of South Malabar at Calicut, in Appeal Bnifc 
No. 9'IB of 1900 presented againsfe the decree of V, EamasaBtri, District Munsif 
of Betntoad> in Origiml Suit Slo. 481 o£ 1899.


