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APPELLATE CIVIL-—FULL BENCE.

Before Mr. Justice Subrahwania Ayyar, My, Justice Davies and
Mr. Justice Boddam.

PINAPATI MRUTYUMTAYA avp atusrs (DuEFENDANTS), (903
APPRLLANTS. E‘ebrm;ry

20, 27-
o o

PINAPATI JANAKAMMA sxvp axoTHEE (Franvirers),

BryronpEnTs,

il Procedwrn Code~—4det XTIV of 1882, s. 26-~dJoinder of nlaintiFs —Righy

cluvmed dn the wllernaltive.

Tho widow and the adonted gon of a decoused person joined oz plaintiffe in a
suib to vecover money payable by tho defondants to the dcccased. 'The money
was undoubtedly due to one or other of thew and they were ngreed that either
ghounld take it. The widow joimed as plaintilf hecause the right of the other
plaintiff to sne as adopted son was quostioned :

Held, that the sait was not bad tor misjoinder of plaintiifs,

Fakirapa v. Rudrapa, (LLR., 16 Bom., 114), followed ; Lingammal v. Chinna

Yenkatammal, (I.L.R.,  Mad., 239), explaived.

Qursrion referred to a Foll Bench, The case ﬁrszt came before
the Chief Justice, and Snubralomania Ayyar, J., who made the
following

Orper or REpsrENcE To A Fonn Benca.—We refer to a Full
Beneh the questicn whether the present suit is bad for misjoinder
of plaintiffs.

There is an appavent conflich between the authorities. See
Lingammal v. Chinne Venkalommal(1), Falirapa v. Rudropa(2)
and Havamoni Dassi v, Heriehwrn Olowdhry(s).

The facts, so far as thuy relatod to thn question referved, were
thus stated by the Sub-Judge :—

¢ The fixst plaintiff is the widow of Neelagriva Bastyi, while the
second plaintiff is the ono adopted hy the fixst plaintiff as son of
her husband. As the factum and validity of the adoption ave
disputed by the reversioners, both have joined in bringing this suit,
Defendants contend that the suit is bad for migjoinder of plaintifts,

* Second Appeal No. 1357 of 1901 prescated againstthe deevee of I L. Maya.
yans Rao, Subordiuate Judge of Kistna, in Appeal Suit No. 428 of 1900, presented
against the decree of 8. A. Swaminadha Sastri, District Munsif of Gudivada, in
Origined Buib Wo. 98 of 1806,

(1) LLR., 6 Mad,, 239, (2) LL.R., 18 Bom,, 119, (8) I.LR., 22 Cale., 833,
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and rely wpon the decision m Linganinal v. Chinna Veikatamnal(1},
That case is distinguishable from: the prosent case. 'Lhere, the
velief sought for in respect of cve plaintiff is different from the
relief claimed by the other. The plaiutiff and the sccond defendant
in that case were the co-widows of o decoased person.  Firsk
plaintiff adopted the second plaintitf,  If the adoption were to
fail, fivst plaintiff, as one of the two widows, would be entitled fo
recover one-half of the suit property. On the olher hand, if the
adoption were to be established, the second plnintiﬁ’, a8 the adopted
gon of the deceased, would be entitled to recover the whole estate.
In the present case, the adoption isset up by both the pluintiffs,
and whether it stands or fails, the whole of the suif amount is
recoverable by either of thom. Here, the infringement of right by
the defendants constitntes the cause of action in its rostrieted
sense. Lhe cause of aetion is the sume in respect of both the
plaintiffs whose interests are not antagonistie. In the Madras case
above referred to, their Liordships found the cause of action to be
different, and observed that the words * in the alternative 7 used in
section 26, Civil Procedure Cede, spply ‘to cases in which there
is a doubt as to who is the person eutitled fo sue upon the eause of
aclion as in the case cited in the work already quoted as an
illastration, viz, that of a sale to an agent in whivh thore may
arise a difficulty as to whether the principal or the agent should
sue 3 to cases where parties have different and contlicting interests
in the same subject-matter, and an act is committed which gives
the same cause of action to either party according to the eventual
detexmination of the Court am to which of the two is entitled to
recover.” This pessage quoted from the Madras case clearly
indicates that, in the opinion of their Liordships, the present suib
instituted Dby the adoptive mother and the adopted son and based
upon thesame cause of action issustainable. The cases of Fakir-
ape v. Budrapa(2) and Haremoni Dassi v. Huri Clurn Chowdhry(3)
are oo all fours with the present case and enable the plaintiffs to
maintain this suit under section 26, Civil Procedure Code.”

The case came on in due conrse before the Full Bench consti-
tuted as above.

V. Bamesam for appellants,

P. Nagabhushanam for respondent.

(1) LL.R, 6 Mad,, 239. () 1L.R,, 16 Bom., 119.
(8) LL.R., 22 Calc,, 833,
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Jupemunr-—This is o suit for the recovery of money veceived by prvaran

the defendants and payable by them to the owner of a certain share. m‘ﬁf\,‘:“”“'
The first plaintiff is the widow of the last admitted ewner and the o

. PrvaraTt
second plaintiff is her adopted son. Thercis no contest as bebween Jawaxamsa.

them, and it is becanse of objeetion taken hy the defendants to the
title of the sccond plamtiff as adopted sou that they join as
plaintiffs to get the monoy, which is wndoubiedly due o one
of them, and they are agreed that either shall take it. We are
unahle to say that in suck a case there iv a different * canse of
action ” for each within the meaning of scction 26 of the Civil
Procedure Code, and there was, therefore no inisjoinder, which is
our nnswer to the guestion, We consider the present case is on
all fours with that in Fakirapa v. Rudrap:{1), and our view agrecs
in prineciple with that in Hevauiond Dussi v, furichvrn Ohowdhry [ 2)
and that view iz nob in confiict with the decision in Lingammal

v. Chivne Venkalommal(3) when esamined.  There the alfernative
Glzum of the widow was really on a different cause of action from
that of the adopted son.  The claim of the adopted won was that
of an exclusive owner, whils the widow’s claim wasg thai of o coe
owner, with one of the defendunts.

APPELLATYE (IVIL--FULL BENCH.

Betore My, Juslice Swbralonciia dyyar, MNr. Juctive Davies and
Mr. Justice Boddam.

KARATTOLE EDAMANA «np orEERe (PEAINTIRUVS ), A PRRILS NTS, 1903,
Febvuary 24.
. April 8.

TUNNI KANNAN anp orrers {DEFENDANTS), Rusposvmrrs® T

Malabar Law-—Suit by one of two eomralnns for redemplim of mortgage without
allggation or praof that the ailizr lad beon asked I gids gfiindiff tn the suit-~
Maintainalilily of suil,

One of two co-uralans may bring @ snit Lo redecss o nrigage without averring

H i v ey

or proving that the othor wendan uud Deon asked to juinag o plaintiff in the suis,
Samitri Aniharjanam v, Lemaas Nombadrd, (LR, 2t Mad., Y6, distinguished,

(1) LLR., 16 Bom,, 119, (2) T.I.L, 92 Calo., £33
' (3 LIR, 6 Mad,, 239,
#* Seoomd Appeals Nog. 1885 and 1886 of ]‘)01 presented againgt the decree of
K. Krishoa Rao, Subordinate Judge of Souvth Malabar at Calieut, in Appeal 8nit
No. 943 of 1400 presénted against the decree of V. Remasastrd, District Munsif
of Betutnad, in Original Suit No, 481 of 1899.




