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Before Mr. Justice Snbrakmanio- Ayiftircind Mr. Judmt IJe.nson.

A 'K A I'l KTJNHI (F laintifi'-), Api>bl£.ani\ 19015.
March S.
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A Y IS S A  B I (D kfenda’St ), K kspokbew’,!’.*

iJivil Fracedure C'odc— Jcf. J I V  o f  1SS2. ‘̂:npL lf.---M ulfer 'ivhich vnighi aud 
Diujht to iiava dten made ground ofattuc'k in form er suit.

On a eale of land by plaintiff Lo flcfeiidaiii;, pavB of tho purchase money was 
paid and ii mortgago was given by i'Jie defeiidanfc in. ],ilaijdilT’s favour for the 
balance of tiho puroha mtJiiej, -which balance amounfced to Kg. 100. Plaintiff sued 
on his inortigagt', bafc that, t-mic was fiismissed by reiison of its beiii^- uurcgistered. 
Plaintiff noil'" Droog'liij this proBPtih Biiit for ijhc aiuoiuit, framiug liis clu,iin, as for 
tho enfOTcemenfc of a lion for unpaid purchase money ;

that the suit was harred h y  oxplanataoii I I  o f  s o c t io n l3 o £  tlie  C ode o f 
C iv il Procedure, Plaintiif mig'ht have sued, in  hi« form er suit, on  the basis of his 
lieu fo r  balatico o f uiipaid purtihafie m onoy, and lui to Iwvo done so to a"void
tho uoccHsity fo r  a seeotid suit in  the event o f the m orLgago being held  iuY alid for 
w ant o f reg istration ,

Karaeaimr PcrshacL v, ilajkumari Ruttan ICoer', (T.L.E., 20 Calc., 85), followed.

Suit lor bala-uiie or pn.rob.aso mouey. The plaintiff had purchased, 
certain propei t j  at an cx^cutioii aalo and had a.ssig'iic d liis lig'ht to 
the d e fe n d a n t , for lis, 500, Es. 400 of which had been paid. 
Plaintiff alleged that the de^eiiriant iigroed to pa^ the balance of, 
Ra. 100 ia two laoiiths and in do.('anltto pay two per cant, iutei'est 
per mensem, and that dofeiidaiit hud csecuted a panayorn deed 
containing- the above stipu,lutioris. His plaint recited that he .had 
brought a suit on the pauayom deed, which was dismiesed on the 
groiind that the deed had not hocn registe.rcd. He now claimed to 
have a charge on tho property for the balance of purchase monej 
and. B ou g h t to reoovor it by sale of tbe propej'ty. Amongst other 
defences it was pleaded that the suit was barred by sections 13 
and 43 of the Code of Civil Proeeduro. The add.itional District 
Mimsif held that plaintiff (by section 55, sub-sootion (4), clause 
{b) of tho Transfer of Property Act) had a lien on the property 
for the balance of tho pxiiohase money and that the plaintiff’s suit

* Second Ajipeal No. 14G2 of 1901, presentod against, the decroo of E. Kriahxia 
Rau, Suhordinate Judge of South Malabar at Calicut, in Aijpeal Suit No, 955 of 
1900, presented against the deoroe of P. P. .Raman, Meaon, Additional Distriofc 
Muasif of Oalicot, in Original Suit Ho. ®78 o f 1900,



I katiKtinhi .not barred by seotioii;*i 13 -and 14 of the Code of Civil 

AtissI B'
On appeal, the Snb-Jnclge oi Soiitli Malaljar lield that  ̂ as the 

yanayoin deed was unregistered^ (lie plaintiff liad no lien overtke 

property for the balance of tlie pnrohase money and that the 

pkintiS ’s suit •̂ 'as barred "by sections 13 and 43 oi: the Code of 

Civil Prooedm’o. He leYersed tlie decree of tlie lower Coiirt;-

Plaintiff preferred this second appeal.
P, B. Simdara Aijyar for oppoUant.
./. X. Rosario for respondent.

Ji)DQMEKT.'--‘We think that the ease is one to whioli section IS, 

explanation I I ,  Civil Proceilnre Code, as interpreted by the P rivy 

Council in K&mmvos Pershad v. Rajlmnari Mfrllan }£oer{l), 
clearly applies. It is not snggested that the plainliff might not have 

sued for the money in the former suit on the basis of hia lien for 

balance of unpaid purchase money under the general la w ; and 
there is no reason why bo should not have done so. He “  ought 

therefore to have then based the suit on this ground as well as on 

tho mortgage sued on, so as to avoid the necessity for a second sait 

I d the D Tent of the moctgaga being hold invalid for w a n t  of regis- 

tiation as the plaintiff ought to have known that it would bo.
The faetfi to be proved in tho preseut suit were among facts 

which had necessarily to be proved in the former suit.
The second appeal fails and ia dismissed with costs.
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(1) LL.IL, 20 Calc., '79 at p. 8S.


