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APPELLATE CIVIL
Before Ar. Justice Snbralnnania Syyer and  biv, Justive Benson.

AKAYI KUNHE (PuaisTiry ), APPELLANT, 1403,
Mavreh 3.

.,
ATVISSA BI (Drvexpawr), Hesrorpenr™®

Uinil Procedure Codo—del 3TV of 1882, 2, 13, rirpl. L Mutier wwliich mighs aid

onyht to ave been made yround of attack i former swit.

On a sale of land Ly plaintiff Lo defendant, pare of tho purchase money was
paid and » mortgage was given by the defendant in plainkiifs favonr for the
halunee of the purcha-e mency, which halance amomnted to Ka. 100, Plantiff sued
on his mortgage, bat that suic was dismissed by reason of its being nuregistered.
Plaintiff now orought the present suit for the amount, frawming his cluim a8 for
tho enforcement of & lien for unpaid purchase money :

Held, that the suit wus barred by oxplanation 1T of section 18 of the Code of
ivil Procedure.,  Plaintill might have sued, in his former suit, on the basig of his
lien for balauce of unpaid purelinse money, and ho ought to have done so Lo avoid
the necessity for w second suit in the evenr of the morigage being held invalid for
want of vegistration, '

Kunegrwoar Pershad v, Rajbuinart Ruttan foer, (T.L.R., 20 Cale., 85), fallowed,
Sorr for balance of purchiage money. The plaintiff had purchased
certain property at an cxscution sale and had assigned bis right to
the defendant fox Hs. 500, Bs. 400 of which had been paid.
Plaintiff alloged that the defendant agreed to pay the halance of.
Rs. 100 in two months and in defavlt to pay two per cent. interest
per mensem, sl that defendant hud exceuted o panayom deed
coutaining the nbove stipulubions. His plaint recited that he had
brought a suit on the panayom deed, which was dismissed on the
ground that the deed had not heen registered. He now claimed to
have a charge on the property for the balance of purchase money
and sought to recover it by sale of the property. Amniongst other
defences it was pleaded that the suit was barred by sections 13
and 43 of the Code of Civil Procedure. The additional District
Munsif held that plaintiff (by section 65, sub-scetion (4), clause
() of the Transfer of Property Act) had a lien on the property
for the halance of the purchase money and that the plaintiff’s snit

3.

* Second Appeal No. 1462 of 1801, presentod against the decres of K. Krishna
Rau, Subordinate Judge of South Malabar at Calicut, in Appeal Suit No, 855 of
1900, prosented againgt the decroe of P. P. Raman Menon, Additional Distriob
Munsif of Oalicut, in Original 8nit No, 279 of 1800,
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AxagiKoxm Was 0ot barred by sectious 1d and 14 of the Code of Tivil
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On appesl, the Sub-Judge of South Melabar held that, as the
panayom Geed was unregistered, the plaintiff had nolien over the
property for the balamco of fthe purchase money and that the
plaintif’s sait was barced by sections 13 and 43 of the Code of
Civil Proceduve. e reversed the decree of the lower Court.

Plaintiff preferred this second appeal.

P. R. Sundara Ayyar fox appellant.

J. L. Bosario for responclent.

JupemENT.—~ We think that the case 1s one to which section 13,
explanation 11, Civil Procedure Code, as intexproted by the Privy
Council in Hawmeswar Pershad v. Rephuimari Ruellon Koer(1),
elearly applies. It isnot suggested that the plaintiff might not have
sued for the money in the former euit on the basis of his lien for
belance of unpaid purchase woney under the genoral law; and
there is no reason why he should nob have done so. He “onght”
therefore to have then based the suit on thisground as well as on
the morbgage sned on, 50 as to avold the necossity for a second suit
in the event of the morbgage being held invalid for want of regis-
tration as the plaintiff ought to have known that it would be.

The facts to be proved in tho preseut suit wers amoug facts
which had necessarily to be proved in the former suit.

The second appeal fails and is dismissed with costs.

{1} LI.R., 20 Cale,, 78 at p. 85.




