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doleg-ato it, ure acknowledged and ooufirmcd both by tlio Indian 
Legislaturo in the Act of 1879, and hy the order o£ His Majesty 
in Gouiioil issued under the authority of the British Legislatxire in 
the Act of 1890.

For those reasoiisj I  am of opinion that Mr. Piumer had 
jurisdiction to convict the accused in the case before ub. I f  ho 
iiad jurisdiction thoro is no ground for revision.

.D a v i e s , J . — I  a m  n o t  p r e p a r e d  t o  d i l f e r  f r o m  t h e  c o n c l u s i o n  

a r r i v e d  a t  by my t w o  l e a r n e d  c o l I e a g 'a o « ,

ADAJiy
V.

E mpeeoih,,

APPELLATE CIVIL.

Before Mr. Jmtice Bemon and Mr. Jmike Bhashymn Ayycmcjar, 

SIJBRAHMAISIYAM (Plaintip3<'), A ppellant,

V E N K A M M A  a x d  o t h e h s  ( D isfe n d a n -t s ) , l l E s v o m s m ' s . ^ -

La.u!—Adoiptiou hij 'iridoLc— Gon^ent of nafinda-~Eir€raiiso of discretion—• 
Effuct oj I'eseniaiion irifjoto tha! her husband had rjiven. autlioritij when none 
had in fact been iji van— Ej '̂ed of asl-mij conmit of one nf Iit:o sa^indati of cî xoai 
deijree.

■\Vlipro a wiclow obtains b]i<j aasent ol! a supinda io an adoption by I'opresenbiug' 
that her laLe Imsbaiid had aailiuvisicd it when iu J'acL ho had not, such aasenL ia 
iiKjHioacioiis in law. TJio assoui ol‘ h. Bapintia to an adoptiou to ho ni&clo Tby tlio 
widow of a dceoaBcd Iviusman shtnild bo given liy him in tho oxcrciso o f iuB 
tliaoiMjiiou as to wliethov tbo adojiticiu ought oi- oug'hfc not to be luado by a 
widow who haB iioL rocoivcd her bxisband’H authority to make the adoption.

A widow whoso lato husband had died without giving’ hoi* authority to adopt 
a son, appliL‘d for Buch authority to oiio of t-wo sapindas of equal degtoe, who 
wore divideil as between thomselvos imd who wore both divided from the deceased. 
This fjapinda (who was tho Heiiior) g’avo his assent to the adoption. Tho othev 
Wu,y not aakod. Ou a euif- being bi'otig'ht foi' a doelai-iition that the adoption was 
iavalidj it wan ai'gxiod tiiat though tlio a«Bcat of the other sapinda had not beam 
askod for at or about thu tinie of the adoptiou, ib iiiuat bo taken that his assent had 
boon applied for axid rofufciod, inasmuch as tbo ciromn.stauccB and the attitude h.o 
bad uHSiuuod Hliowod tliat he would have rofuBod to give i t :
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StiBBAH- adoption was invalid. K  it was the widow’s duty to scok tho
MANYAM asRent of Ijotb sapindas, slie could n.ot hn regnrded as having diaoliarftod hov

^  ̂  ̂ duty, hecanse, in her opinion, such an application %voi.ild tavo becu mado in vain.
sjjkasi.ua, Q-bjeot of enjoining' a 'widow to seek and aob under Iho gnidancp of hoi: 

Inisband’s sapindas would be defi?a.ted if sho should omit to givo sm opportunity 
to tho sapindas conoerned to advise Lor agsinei; making an adoption or agninsfc 
adopting a particular boy. If such an assent had been applied Jor and had boon 
refused, and the adoption bad then been made on the assent ol otio sapinda, the 
Court "woiild have been in. a position to decidowheithcr consent had boon withhold 
properly of improperly and capriciously. But it wtis clear thut in this oaso tho 
widow had been determiiaed to ignoro tho other Bapif>da, aud not to caro for hifs 
advice or even to give him au opportunity to advise lifT.

There is nothing impiroper in a sapinda proposing to givo hia aseoiit to a widcw 
adopting his owb sou, if ouch son bo tho nearest sapinda, and refusing lo givo hio 
aasenfc fco her adopting’ a sti'anger or a distant sapinda, if there bo no reasonablts 
objection to the adoption of his own son.

In tbe case of an nndi’?ided family, it may be that tho assent of the SGuios? 
sapinda,having the status of managing member, will bo equivalent to the assont of 
thofaaiily and will be BuSiolent. But this coneideration has no application to 
oases where the assent basto be sought from divided kinsmen, espooiallj whou 
they are diTided as between themselTes.

StriT for a declaration that an adoption by first defendant of scoond 
defendant was inyalid. Plaintiff and third defendant were divided 
brothers, and the late liamajya was their father’s cousin. Eama j j a  
bad died issueless aomo twenty years prior to tho present suit, 
leaving his widow, first defendantj and no undivided morabcr of hia 
family him surviving. Plaintiff alleged that first defendant had not 
been authoiized by her lato hnaljajid or by any of tlio guatis to 
mate any adoption, bufc that she was setting- up alleged ado|iti02i 
of the second defendant, the effect of which Avonld l)o to interfere 
with plaintiff’s right to inherit property. Ho prayed for a 
declaration that the so-called adoption was iiivaliii and wonid not 
affect the heirs of the lato Earaayjav Tho first and «oooad dofend» 
ants pleaded that tho lato Eamayya had, when lio was ill, Bomo 
time previous to his death, given first def(?ndant authority to adopt 
a boy from the gnatis; that tho widow liad obtained tho further 
permission of third defendant (who, as plaintiff’B older bn)ther, was 
the nearest gnati of the deceased), and other gnatia, and had 
accordingly adopted the second defendant. They contended thut tho 
adoption was valid; and their statoment was supported by third 
defendant, plaintifi's elder brother. A deed of authority given by 
third defendant, filed as exhibit I I I ,  was in the follov^ing terms: 
“ authorizing adoption executed on the 19th April 1900 in
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favour of Joiiualagadda Venkamma, wife of the late Eamayya, subbah-

Brahman . . . .  Your husband late Eamayya is the grand-
son of m y  divided junior paternal grandfather. He died having no, v k k k a m m a ,

male or female issue. Both during his lifetime as well os at the
time of his death, he felt sorry for his having had. no issne and
had expressed his opinion by telling you and myself and
other gnatis that a boy should be adopted for hire and the family be
perpetuated. In pursuance of that authority you have also sought
authority from me, a Saimihiiha Gnathi for adopting a boy to
your said husband. So I  also agree out of my free will to
your adopting a suitable boy aa foster-son to your husband from
the Gmthis or Sagot,hra&\ accordingly, v\'hen necessary, for
achievement of the object of yourself as well as your husband,
and you are hereby authorized (to do accordingly). This deed
authorizing adoption is executed and given with consent. (Signed)
Narasimham [third defendant].”

The District Judge believed the evidence that a form of 
adoption had been gone through on the day following the execu
tion of this deed. He found that tho defence had not proved that the 
widow had received authority from her late husbandj but he held 
that the authority given by the third defendant was an independ
ent one; that it was bond fide; that plaintiff and third defendant 
were the two nearest gnatis to the deceased Eamayya, and that it 
would havo been useless for tho widow to seek authority from 
plaintiff, who probably wanted one of liis own sous to bo adopted 
and would have refused to give authority. The evidence of the 
first defendant showed that she had not applied to plaintiff foi- 
his consent; the Judge considered that iu the eircuniatances the 
authority from third defendant was suilicient to enable the widow to 
adojpt. i.Io uphold tho adoption and dismi8.yed the Bidt with costs.

Plaintiff preferred this appeal.
1\ F. Seshayiri Aujyur for appellant.
F. I&islmaswcimi Ajyyar and K. Suhralimama Sastri for first 

and second respondents,
JuDGMiiNT.-“ This is a suit to obtain a declaration that the 

adoption of tho second defendant by the ilrst defendant— the 
widow of one Eamayya— is invalid on the grounds that tho first 

defendant bad no authority from her husband to make the adoption 
and that the alleged assent of the third defendant alone to the 
adoption invalid and ineuffioient in law, The plaintift: and the
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SuuRAii- third deiendaui; aro divided brothers, boiug' t l i (3  iioareBi oxistiu” ' 
maxyam deceased Eamayya, -who died isBHolesa uborit 20 yours

A'EiSiKiJuu. ag'Oj IcajVing Iniixi surviving no iiudividod inoiiibcr oi bis I'ainilv, 
The second defondant, who is t-he aoii oJ: a reinoto ijnab of tlio 
doceasfid, was, shortly before tho iastitutioii of tliis Buit, udoptcd, 
by the first defeadantu who purported to adopt him in. pursuance ol:' 
her biisbaiid’B oial authority and of the assent of tho third dGfeiiclaDt 
and sorao other gnaiis. Tho .District J udgo disbolioved tlio ovidoiK'O 
as to tho oral authority given by tlio husband, but uphold tho 
adoption on the grounds that, according to tho propoi: consfci'iictioii. 
of the document (exhibit III) executed by the third dolondant 
signifying his assent to the adoption, his coriacnt -vvas one given 
independently of the alleged autlioiity oi tho Inisband, that such 
assent was not proved to have l3eon given from corrupt motives 
and that the assent oi: the third defendant alone was Bnffi,eioiit in 
law inasmuch, as “ it would have boon useless for tho widow to 
have sought also the assent of the plaintiil’ ?̂ho probably wantod 
one of his own sons to ho adopted by her.”

Not-fliithBtandiiig tho attempt made before ns by tho rospoiid- 
ent’s pleader, to impugn the finding of tlio District Judg(3 aa to th(.5 
alleged authority from tho husbfind, we arc (^uito satisfied that hi« 
finding is correct and that the oral evidenoo in support of tbo allogod, 
aathority is- altogctlier untrustworthy. Wo also agree with the 
District Judge that the evidence is by no means sufflciont to (istab- 
lish that the third defendant’s assent was procurod, for a pocuuIa,ry 
consideration.

The two questions which have been ohioBy argued at IcngtJji 
before ns are (1) whether the third defendant’s assoiit is not null and, 
void as having been given on a representation made by tho widow 
that she had her husband’s authority to uiako the adojitioa and (2j 
whether the tissent of the third defendant alone is suffioioiit in law, 
either absolutely or under tho cirouinstances of tho easo.

The principle of law applicable to tho detorminatioii. oi: tiu! first 
t[uestion, as laid down by the Judicial Comnrittee of tlio ;Priv.v 
Council in S'fi Bcujhuncid/ia v. Svi ’Mro%o and iu, l£ufu*

.nabd/d Gcmaslia Mutnmnaiyuf v, Qopala lluttuimahjari^ '̂) and 
followed by this Court in VefiMtalahhrnanmia v. is

0̂ 0 THE INDIAN LAW REFOEIVS. [VOL. XX'Vl.

(1) L.S., ({ LA., (2) L .ii,, 7 lA ., m,
(8) I.Lai., S Mad., 345.



that tlie assent of a sapinda to an. adoption to be made by the S i :iu:a ii- 

widow of a doceased IdnismarL sKoald be one g’iven by lilm iu tlio 
oxerciso of bis discretion as to wKether the adoption ought or ougbt 
not to be made by a, widow not liaving her liut^band’s autkority to 
make the adoption and tbat, therefore, a sapinda’s consent obtained 
by the widow upon a representation that she had received avithority 
to adopt from her husband, when no such aathoritv hasii^ faet been 
given, is ineflioaoious in law. Applying this principle to the present 
eaae, the third defendant’s assent would undoulitedly be ineilicaoious 
if it could bo regarded as having ])een influenced by the widow’s 
allegation of authority from her husband.

W o are quite unable to concur with the BiBtrict .Jiidg'e in con
struing exhibit II I  as the according of an independent assent by the 
third defendant, whether the husband had given permission or not.
On the contrary the document expressly recites that in asking the 
third defondaiit to give his assent also, the widow’s proposal to him. 
was to make an adoption in pursuance of her husband^s authoiity 
Ijivon to her in the presence of the third defendant and other gnaiia.
The learned pleader for the respondents seeks to distinguish the 
present case from the cases above referred to, on the ground that  ̂
if no authority had been given by the husband, as alleged, the third 
defendant while giving his assent must have known perfectly well 
that Jii.o Buoh authority had been given, and the widow’s represehtu- 
tion, if any , that such authority was given, being one which must 
have been, false to his knowledge, could not have inllneneed the 
exercieo of hie dlBcroiioii in according his assent. Assuming that 
the alleged authority of the husband was false to the third defend
ant’s knowledge, the soimdness of this contention must be accepted 
a;iid the case would thus be clearly distingaishable. In the present 
case, no doubt, the third defendant has given direct evidcnoe in. 
yupport of the alleged oral authority of the husband and he also 
Htated in exhibit III that the huabaud’s authority was given in 
his presonoo. Though we concur with the District Judge in dis
trusting hiB ovideuuo, itdooa not, however, necessarily follow from 
this cireumstance that the thiixl defendant himself really disbelieved 
the widow’s xepresentation, if any, tha»t she had her husband’s 
authoiity to adopt. It may be that, believing the representation 
to be true,' ho supported, the widow by falsely sfcati-ng and giving 
evidence that he himself was present when the alleged a;uthorifcy 
was given, But upon the whole evidence in this ease, we are
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ScEnAii. satisfied that he knew as weli as the first defendant did, that tho
MAHYAM ii^s^and had given no authority whatever but that the two, acting'

\’ enka5ima. i]i oollusioa against the plaintiff, invented tho husband’s authority-~*
which the third defendant was to support by his evidence—with 
a view to neutralizing the absence of tho assent of his brother 
(the plaintifE) and tlms avoid the risk—by no means an im- 
probaHe one—of the adoption being upset on tho ground that 
the third defendant’s assent alone was insufficient. We eannotj 
therefore, hold that the third defendant’s assent, if otherwiso 
sufficient, is invalidated by the widow having falsely set up lior 
husband’s authority.

In approaching the consideration of the second contention 
relied on in support of the appeal, we bave to be guided chiefly by 
the decisions of this Court in Farasam Bhattar v. Ranga Bcfja 
Bhattar{l) and Venhatahishnamma v, AmapuTnamma(2) . We 
may at the outset dispose of the assent alleged to have been obtained 
by the widow from a number of her husband’s distant cjmtk  ̂with 
the remark that such of them as have been examined as witnesses in 
the case deny having given any such assent and that eyen assuming' 
it to have been given, such assent can be of no avail as the first de
fendant herself in her evidence states that she obtained their oral 
assent to the adoption by representing it to each of them that she 
had her husband’s authority.

hi Far mam Bhaitar v. B,an(ja Baja Bhattaf{\.) a,is in tho pros* 
ent case, the adoption was made with tho assent of only one of tw’o 
sapindas of equal degree, who were divided between them,solves and 
both divided from the deceased. In upholding the adoption ou 
the ground that the non-assenting sapinda withheld his assent on 
improper grounds, this Court laid down the law applicable to the 
ease as follows:—(pp. 205-207)— '̂  . . . .  and where the only 
surviving members of the family are divided from the doceasod 
husband for whose benefit it is desired to make the adoption, and 
also from each other and equally distant from tho deceased, thero 
seems nothing in principle to throw doubt upon tho suffioienoy of 
the assent of some of them, when honfi iide given, if it bo show.n 
that the consent of the oihers is refused from interested or 
improper motives or without a fair exorcise of discretion. In, the 
present case the assent of both sapindas was sought and plaintiff's

(1) 3 Mad., £02. (2) ,5 Mad., 480.



assent to a. sec-ond adoption 
it was coupled with, a conditio 
third sou. In Suit No. 156 o 
was already given in a.doption 
is found now to have been 
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refused to make an, adoption 
It is clear that plaintiff’s ass 
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of th.0 seventh witness for • 
the family senior to that of 
entitled with, the plaintiff % 
with complete good faitli 
discretion.’^
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All which this Committee in tlit; foi’nior case iiiteiLdecl to lay SunuAii - 
down was, thafc there should be such proof: of assent on the part of '
the sapindae a,s should be suffi.oieiit to supporfc the infereiiee that \''knkamma, 
the adoption was made by the widow, not from, oapriuious or 
corrupt motives, or in order to defeat tlie interest ot' this or that 
eapinda, but tipon a fair consideration, by what may he called a 
family council, of the expediency of substituting n,n lioiv by 
adoption to the deceased huslfaiid.”  The oxpressiun '• i‘a)nily 
council  ̂ in the a)>ove extract is no donbt rather too uml
comprehensive. It is not pro()a,ble that it waB intondod to inolode 
the whole cirolo ol' sapindas and. samanodakay or to imply 
they should assemble. The presumptive roversionary lioir or hrir,̂  
are the nearest of kin to the deceased husband and as stieh fhe 
natural advisers of the widow; and if his or theii- nsacnt (ic 
obtained and the same be g'iven hand fide and not from any corrupt, 
motive, that would be sufficient authority on ^ddch she C'oidil act and . 
it would not bo necessary that she should seek the aî sent r>f roiuoti'r 
reveraionary heirs. The two cases of Faramra Bhattar v. Ihnnja 
Raja BhcittariV) and Venhaiakrishmimina v. Ap'’tapurn>mima(2) 
evidently proceed on this view, though it dot not appoar from 
the report whether or not there were remoter .i'e version a ry lutirs iu 
existence. If the prcsuinptive reversionary Ivc'ir or heirs withhold- 
his or their assent from improper motives, the widow inixy validly 
act upon the assent given Ininfi fiJe by remoter reverBionf.iry .hta'rs.
Adverting to cavses iri which a majority give or wilhliold aMHont 
and a minority withhold or. give assent, M'r. -Tuatico Subraiimnnia.
Ayyar in his judgment (ooncurrcd in. by M’uore, .!.) in ~]'enkaĥ «- 
hrishnmmnci v. A.iinajiurmm.nm(2) observed us foIUtw.s (at paĵ ’o 
488) “ It shcjuld, at the same time, be borne, in. mind that a njot'c 
numerical majo.rity, whether in favour of or against an addptiou, 
will not by itself determine the question. Adoption Ijeing-a propc'r 
act it will he presumed that, when, tho majority g'ivt3 tlioir aHKOtit, 
such assent was given on />ond fide grounds. If, hos.veve.rj it bo 
shown that the majority give or withhold their afdsont froiu 
ijuproper eonsideratioES, such assen.t or dissent will be; of no avail 
to tho party relying o,n it.”  In the above case.̂  there were four 
reversionary heirs of equal degrco, three of whom gave assent, hut 
the fourth withheld his assent, without communieatmg to the
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widowj either at the time be was asked to assent or subseqaontly, 
what the reasons for his refusal were and the adoption was uphold 

Tenkahma. on the ground tliat the sapinda who reiuaed to giTO his reasons 
for the opinion why an heicby adoption should not he suhstitxitod, 
whilo other sapindas decide iu. favoin* of suoli suljstitixtion cannot 
be held to exorcise properly the discretion confided to liiin. 
His opinion against the adoption must be put entirely out of 
consideration as capricious or prompted by undue considerations.’ ’ 

In both the above cases, tlie widow had sought the advioo and 
assent of all tho presumptive reversionary heirs and the adoption 
was upheld, though one of the two in tho first case withheld his 
assent—but on an improper ground—and one of the four, in tho 
latter case, withheld his assent—but without giving’ any advice 
or reason. In the present case, it is argued that though tho 
plaintifi’s assent was not sought foj’, at or about the time of the 
adoption, yet inasmaeh as he would have ref iisod to give his 
assent, it must be taken that his assent was applied for and re
fused. It is however impossible to aocode to this argument. I f  
it was her daty to seek the assent, not only of the third defendant, 
but also of his brother (the plaintiff), she cannot bo regarded as 
having discharged her duty because, in her opinion, she would 
havo made an application to tlie plaintiff but in vain. The very 
object of enjoining a widow to seek and act under tho advice of 
hex husband’s sapindas will be defeated if she does not give art 
opportunity to the sapindas concerned to advise her against 
making an adoption or against adopting a particular boy. It may 
be that if the aapinda who is supposed to bo opposed to the 
adoption be consulted, his advice against the adoption will bo 
eSective upon the widow or it may be that the widow’s explana
tion will induce him to change his mind and give his assent. 
Whether the deponent was conscious of it or not, we think there 
is much truth and force in the following statement of tho plaintiff 
in his deposition:— “ I was not asked to give consent to the 
adoption. I  cannot say what I would have done if I  had boen 
asked.’® In answer to questions put to the plaintiff as to the 
allusion made in his notice (exhibit I already referred to) to 
the first defendant having fallen into evil ways, he stated as 
f o l l o w s “  The minor’s (second defendant’s) natural father was 
familiar with the first defendant and so I wrote as I  did in the 
letter, I  suspected her conduct.” It would have been perfectly



V.
V en ka w m a .

legitimate on the par̂ 'i the plaintiff to dissuade the widow from S u b r a h -  

adopting the second defeadant if lie had reason to believe that sucli 
adoption \vould lead to scandal and bring disrepnte on the family.
I f  she had applied to him for liis assent and he had withheld the 
same, with or witliout assigning reasons and she had nevertheless 
made the adoption relying on the assent of the third defendant 
alone, we ahoD.ld have heen in a position to decide wliether the 
plaintiff had witbheld his assent properly or improperly and capri
ciously. But it. is olear JVoin the action of the first defendant in 
refuBing to receive the letter which was sent to her by registered 
post, tliat slio was determined to ig-noro him and not care for Ms 
advice or even give him :i;n opportunity to advise her. The 
plaintiff sa;ys in his evidouce that he never asked the first defendant 
to adopt one of hifj sons. But, aasuming, as the first defendant 
saysj that some five years before the adoption the plaintiil wanted 
her to take one of his sons in adoption, there is nothing improper in 
a sapinda proposiug to his assent to the widow adopting his 
own Ron̂  if such aon be the nearest sapinda, and refusing to g-ivo 
his assent to her adopting a f-tranger or a distant' sapinda, if there 
be no reasonable objeetioii to the adoption of his own sou— aa for 
inatanoe in the case of Parasnra BlmMar v, Mimga Baja BkaMar{l),

For the above reasonf-i the adoption of the second defondaat 
made by the first defenxlani with the assent of the third defendaiiii 
alone is invalitl. The appeal is therefore alio'tved a.nd, in reversal 
of the decree of the lower Court, jndgmojit is given for the 
plaintiff v»?iih costs throughout, declaring the adoption of the f êeoiid 
defendant by the ilrst defendant to ho invalid.
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