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delegate it, are acknowledged and confirmed both by the Indian
Tegislature in the Act of 1879, and hy the order of His Majesty
in Counecil issued under the authority of the British Legislature in
the Act of 1890,

" For these reasoms, I am of opinion that My. Plumer had
jurisdiction to conviet the accused in the case before us. If he
had jurisdietion there is no ground for revision.

Davres, J.—~1 am not prepared to differ from the couclusion
arvived at by my two learned colleagues, ’
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Where w widow obtains the assent ol a supinda o an adoprion by representing
that her Inte husband hnd authovized it wheu in faect he had not, such assent iy
ineflicacious in luw,  The uasent of & sapinda to an adoption to be mado by the
widow of & decowsed kinsman should be given by him in the excrcise of his
digoretion s to whether the adoption ought or ought not to be wmade by a
widlow wlo bus nol received her husband’s anthority to makoe the adoption.

A widow whoso late husband hod died without giving hor authority to adopt
& son, applicd for such authority to ovu of two sapindas of equal degree, who
wore divided as between themselves and who were both divided from the deceased.
Thig sapinde (who wag the senior) gavo his assent to the adoption. The other
was nob asked.  On o sait being brought for a declavation that the adoption was
invalid, it was arguod that though tho sssent of tle other supinda Irud not bean
asked for ab or ubout the time of the adoption, ik must be taken that his assent had
boon applicd for wd relused, inasmach as thoe cireumstuuces wnd the abtitude he
had wssweod showed that he would huve vefused to give ib:

e o i At 418 o ik e e o o [N -

# Appoal No, 114 of 1901 presented against the deeroe of W. O, Holmes,
District Jadge of Kistu, in Originud Suit No. 12 ol 1900,

ApAns

.
LMPEROR.

1903.
February
11, 12, 18.



Susnau-
MANYAM
V.
YV ENEAMMA,

698 THT INDIAN LAW REPORTS. [VOL. XXVI,

Held, that the adoption was invalid. If it was the widow’s duty o scek the
assent of both sapindas, she could not be regarded as having discharged ler
duty, because, in her opinion, sach an application would havo been mado in vain,
The object of enjoining & widew to seek and act under tho guidance of her
busband’s supindas wonld bo defeated if she should omib to give an opportunity
to the sapindas concerned te adviss hor agamnat making on adoption or agninsd
adopting a particular boy. If such an assent had been applied for and had been
rofused, and the adoption bad then beon made on the assent of one sapinda, the
Court would have been in 8 position to decido whether consent lad beon withheld
properly or improperly and capricivusly. Bub it was clear thab in this case the
widew had been determined o ignore the other sapirda, and uob to earo for his
advice or even to give him an opportenity to advise her.

There {s nothing improper in 2 sapinda proposing to give his assent to 2 widew
adopting his own son, if such son be tho nearest eapinda, and refusing o givo his
assent to her adopting a stranger or a distant sapinda, il there bo no rensonable
objecbion to the adoption of his own son,

In the case of an nndivided family, it may be that tho assent of the seuior
sapinda, having the status of managing wember, will bo aquivalent to the sssent of
the family and will be suffiolent. But this consideration hag uo spplication to
cases where the assent bas to be sought from divided kinsnien, espooially whon
they are divided as between themselves.

Sorr for a declaration that an adoption by fivst defendant of sccond
defendant was invalid. Plaintiff and third defendant were divided
brothers, and the late Ramayya was their father’s cousin.  Ramayya,
had died issueless somo twenty years prior to tho present suit,
leaving his widow, first defendant, and no undivided merber of his
family him surviving. Plaintiff alleged that first defendant had not
been authorized by her lato husband or by any of the guatis to
make any adoptivn, bu that she was setting up an alleged adoption
of the second defendant, the effect of which wonld ho to interforo
with plaintifi's right to inlerit property, He prayed for a
declaration that the so-called adoption was iuvalil and would not
affect the heirs of the late Ramayya. The first and sccond defend-
ants pleaded that the late Ramayya had, when he wag ill, Bor;w
time previous to his death, given first defendant authority to adopt
a boy {rom the gnatis; that the widow had obtained the farther
permission of third defendant (who, s plaintiff’s elder brother was
the ue?a-rcst gnati of the deceased), and other gnatis and’ had
accordingly adopted the second defenduut, They co‘rmond;d thz;t tho
adoption was valid; and their statoment was supported b third
defendant, plaintif’s elder lrother. A decd of authorit .vr)irvenb

third defendant, filed as exhibit T, wos in the followg;:é “termsy‘r
“ Deed authorizing adoption exeented on the 19th A\prilglé()o ir;
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favour of Jonnalagadda Veunkaimma, wife of the late Ramayya,
Brahman . . . . Your husband late Ramayya is the grand-
son of my divided junior paternal grandfather. He died having no
male or femaloe issue. Both during his lifetime as well as at the
time of his death, he felt sorry for his having had no issue and
had expressed his opinion by telling you and myself and
other gnatis that a boy should be adopted for him and the family be
perpetuated. In pursuance of that authority you have also sought
authority from me, a Sanninitha Guethi for adopting a boy to
your said husband. So I also agree out of my free will to
your adopting a suitable boy as foster-son to your hushand from
the Guathis ox Sagothrus, accordingly, when necessary, for
achievement of the object of yourself as well as your husband,
and you are hereby authorized (to do accordingly). This deed
authorizing adoption is exeouted and given with consent. (Signed)
Narasimham [third defendant].”

The District Judge believed the evidence that a form of
adoption had been gone through on the day following the execu-
tion of this deed, e found that tho defence had not proved thatthe
widow had received authority from her late hushand, but he held
that the authority given by the third defendant was an independ-
ent one; that it was bond fide; that plaintiff and third defendant
were the two nearest gnabis to the deceased Ramayya, and that it
would have heen useless for the widow to seek authority from
plaintiff, who probably wanted one of his own sons to be adopted
and wounld have refused to give authority, The cvidence of the
first defendant showed that she had not applied to plaintiff fox
his consent; the Judge eonsidored that in the eircumstances the
authority from third defendant was suflicient to enabloe the widow to
adopt. He uphold the adopbion and dismissed the suit with costs.

Plaintiff preferred this appeal.

1. V. Beshagire dyyar for appellant.

V. Kishnaswami dyyar and K. Subralonania Sastyd for first
and second respondents,

Jupameny.—This 18 a suit to obtaiu a declaration that the
adoption of tho second defendant by the fimt defendant—the
widow of one Ramayya—is invalid on the grounds that the first
dofendant had no authority from her husband to make the adoption
and that tho alleged assent of the third defendant alone to the
adoption is invalid and insufficient in law, The plaintiff and the
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third defendant are divided brothers, being the nearest existing
cousing of the deceased Ramayya, who died issucless aboub 20 yours
ago, leaving him surviving no undivided member of Lis famnily.
The second defendant, who is the son of a remote guati of the
doceased, was, shortly before the institution of this suit, adopted
by the first defendant, who purported to adopt him in pursuance of
hver lushand’s oral authority and of the assent of thoe thivd defendant
and some other gnatis. The District J udge disbelicved tho evidence
as to the oral authority given by the hushand, bub wphold the
adoption on the grounds that, according to the proper coustruction
of the doenment (exhibit If1) executed hy the third delendant
signifying his assent to the adoption, his consent was one given
independently of the alleged anthority of the husband, that such
assent was not proved to have heen given from corrupt motives
and that the assent of the third defendant alone was sufficiont in
law inasmuch as “1t would bave been uscless for the widow to
have sought also the assent of the plaintiff who probably wuanted
one of his own sons to ho adopted by her.”

Notwithstanding the attempt made hefore us by the rospondi-
ent’s pleader, to impugn the finding of the District Judgo ay to the
alleged authority from the hushund, we are quite satisfied that hiy
fading is correct and that the oral evidenee in support of the alloged
anthority is altogether wntrustworthy. We also agree with the
District Judge that the evidence is by no meany sutficiont to estob-
ligh that the third defendant’s ussent was procured for a pecuniary
consideration,

The two questions which have been chicfly argned ut length
before us are {1) whether the third defendant’s assont is not null and
void as having been given on a representation made by the widow
that she had ber husband’s authority to make the adoption and (2)
whether the assent of the third detendant ulone is sufficient in law,
either absolubely or under the circumstances of the case.

The prineiplo of law applicable to the determination of the fiest
yuestion, as laid down by the Tudicial Committes of the Pri vy
Couneil in 87 Rayhunadha v, Sri Brozo ishoro{1) and i IWaru-

-nabdli Ganesha  Ratnamaiyar v, Gopala Latnomaiyur() and

followed by this Cowrt in Venkatalakshmamma v, Narvsayya(3), is

(1) LR, § LA., 154, () LR, 7 LA, 175,
&) LLR, § Mad,, 545, :
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that the assent of a sapinda to an adoption to Le made by the
widow of a deceased kinsman should be one given by him in the
exerciso of his discretion as to wlhether the adoption cught or ought
not to be made by a widow not having her husband’s anthority to
make the adoption and that, therelore, a sapinda’s consent obtained
by the widow upen a representation that she had received anthority
to adopt from her busband, when no such aathority hasin fact bheen
given, is ineflicacious in law.  Applying this prineiple to the present
ease, the thivd defendant's assent would undoubtedly be inctlicacions
it it could bo regarded as having been influenced by the widow’s
allegation of anthority from her husband,

‘We are quite unable to concur with the District Judge in con-
stroing exhibit ITT as the according of an independent asscnt by the
third defendant, whether the husband had given permission ovnot.
On the contrary the document expressly recites that in asking the
third defendant to give his assent also, the widow’s proposal to him
was to make an adoption in pursuance of her husband’y authoxity
given to her in the presence of the third defendant and other gnatis.
Uhe learned pleader for the respondents secks to distinguish the
present case from the cascs above referred to, on the gronnd that,
if 10 anthority had been giveu by the hushand, as alleged, tho third
defendant while giving his assent must have known perfectly well
that no such authority had been given, and the widow’s represenita~
tion, if any, that such authority was given, being one which must
have been false to his knowledge, could not have influenced the
exerciso of his discrotion in according his assent. Assuming that
the alleged authovity of the husband was false to the third defend-
ant’s knowledge, thoe soundness of this contention must be accepted
and the case would thus be clearly distingaishable. In the present
case, no doubt, the third defendant has given direct evidence in
sapport of the alleged oral authority of the husband and he also
‘stated in exhibit T1T that the lmsband’s authority was given in
his presemee. Though we coneur with the District Judge in dis-
trusting Lis ovidenee, it docs not, however, necessarily follow from
this eircumstance that the third defendant himself really disbelieved
the widow’s representation, it auny, that she had her husband’s
authority to adopt. Tt way be that, believing the vepreseutation
to be true, he wapported the widow by falsely stating and giving
evidenve that he himself was present when the alloged authovity
was given. Dub upon the whole evidence in this case, we ave
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satisfied that he knew as well as the first defendant did, that the
husband had given no authority whatever but that the two, aoting
in collusion against the plaintiff, invented the husband’s anthority —
which the third defendant was to support by his evidence—with
a view to neutralizing the absence of the assent of his hrothex
(the plaintiff) and thus avoid the risk—Dby no means an im-
probable one—of the adoption being upset on the ground that
the third defendant’s assent alone was insufficient. We cannot,
therefore, hold that the third defendant’s assent, if otherwise
sufficient, is invalidated by the widow having falsely sct up hox
husband’s autharity.

In approaching the consideration of the sceond contention
relied on in support of the appeal, we have to be guided chiefly by
the decisions of this Cowt in Parasara Bhattar v. Banga Roju
Bhattar(l) and Venkatakrishnamme v. dnnapurnomma(2). We
may t the outset dispose of the assent alleged to have been obtained
by the widow from a number of her husband’s distant gnatds, with
the remark that such of them as have been examined as witnessesin
the case deny having given any such assent and that even assuming
it to have been given, such assent can be of no avail as the first de-
fendant herself in her evidence states that she obtained. their oral
assent to the adophion by representing it to each of them that she
had her husband’s authority.

In Parasera Bhattar v. Ranga Raju B/:a'([m‘(fl_) ay in tho pros
ent case, the adoption was made with the assent of ouly one of two
sapindas of equal degree, who weye divided hetween themselves and
both divided from the deceased. In upholding the adoption on
the ground that the non-assenting sapinda withheld his assent on
improper grounds, this Court laid down the law applicable to the
case as follows:—(pp. 206-207)~— , and wheve the only
surviving members of the family arc divided from the decessed
bushand for whose benefit it is desired to make the adoption, and
also from each other and cqually distant from the deceased, thero
seems nothing in principle to throw doubt upon the sufficiency of
the assent of some of thom, when hond fide given, if it bo shown
that the consent of the others is vefused from interested or
improper motives or without a fair exercise of discretion. In the
present case the assent of both sapindas was sought and plainfifi’s
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(1) LI.R, 2 Mad, 202, (% UI.R, 28 Mad., 484,
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¢ All which this Committee in the formor case intended to lay
down was, that there should he such proof of assent on the part of
the sapindas as should be sufficient to support the inference that
the adoption was made by the widow, not from caprivious or
corrupt motives, or in order to defeat the interest of this or that
sapinda, but upon a fair consideration, by what may be called a
family council, of the expediency of substituting nn heir by
adoption to the decensed hushand.” The exprossion * family
couneil 7 in the above extract is no donbt vather too wenerfil and
comprehensive. It is mot probable that it was intended to include
the whole circlo of sapindas and samancdakas or to inply that,
they should assemble. The presawptive reversionary heir or heivs
arc the neavest of kin to the deeeased husband and as sach the
natural advisers of the widow; and 1f his or thely assent be
obtained and the same be given hond fide and not from any corrupt

motive, that would be sufficient anthority on which she condd act and |

it wonld nob he necessary that she should seck the assont of remoter
reversionary heirs. The two cases of Parasara Lihatlar v. Runyo
Raja Bhattar(l) and Venkatalrishnamne v, Avnwapurnaonma(2)
avidently proceed on this view, thongh it doe .ot appear from
the report whether ovnot there wern remoter reversionary heirs in
existence. If the presumptive reversionary heir or heirs withhold:
hig or their assent from hnproper motives, the widow may valiily
ach upon the assent given dond fide by romoter voversionary heirs.
Adverting fo eases it which a majority give or withhold axsont
and a minority withheld ox give assent, Mv. Justien Subrvalimanin
Ayyar in his judgment (ooncurred in by Moore, J.} in Tenkualu-
krishnamane v, Annagmraanna(2) chserved as follows t— (ab page
488) ¢ It should, abthesame time, be borme in mind thut & meve
numerical majority, whether in favour of or against an adoption,
will not by itself determine the guestion.  Adoption being a proper
act it will be presumed that, when the majority give their assout,
such assent was given on fond fide grounds. If, however, it he
shown that the majority give or withholld their assent from
improper cousiderations, such assent or dissent will be of no avail
to the party rolying on it.”” In the above case, there wore four
reversionary heirs of equal dogree, threo of whom gave assent, but
the fourth withheld his assent, without communicating to the

(1) L.LR., 2 Mad,, 202, ‘ (2) LLR., 23 Mad,, 486,
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widow, either at the time he was asked to assent or gubsequently,
what tho reasons for his refusal were and the adoption was npheld
on the ground that the sapinda who reiused *to give his reasons
for the opinion why an heir by adoption should not he substituted,
while other sapindas decide in favour of such substitution cannot
be held to execrcise properly the discrchion confided to him.
His opinion against the adoption must be put entirely- out of
eonsideration as capricious ov prompted by undue considerations.”

Tn hoth the ahove cases, the widow had sought the advico and
assent of all tho prosumptive reversionary heirs and the adoption
was upheld, though one of the two in the first case withheld his
assent—but on au improper ground-—and one of the four, in the
latter case, withheld his assent~but without giving any adviee
or reason. In the present case, it is argued thal though the
plaintiff’s assent was not sought for, at or about the time of the
adoption, yet inasmuch as he would have rcfused to give his
assent, it mnst be taken that his assent was appliod for and re-
fused. It is however impossible to accedo to this argument. If
it was her daty to seek the assent, not only of the thixd defendant,
but also of his brother (the plaintiff), she cannot be regarced as
having discharged her duty because, in her opinion, she would
have made an application to the plaintiff bubin vain. The very
object of enjoining a widow to seek and act under the advice of
her hushand's sapindas will be detfeated if she does not give an
opportunity to the sapindas concerned to advise her against
making an adoption or against adopting a particular boy. It may
be that if the sapinda who is supposed to be apposed to the
adoption be consulted, his advico against the adoption will be
effective upon the widow or it may be that the widow’s explana-
tion will induce him to change his mind and give hiz assent,
Whether the deponent was conscious of it or not, we think thero
is much trath and foree in the following statoment of thoe plaintiff
in his deposition :~*“ T was not asled to give comsent to the
adoption, I ocannot say what I would have done if I had been
asked.” In answer to questions put to the plaintiff as to the
allusion made in his notice (exhihit I already veferred to) to
the first defendant having fallen into evil ways, ho stated as
follows :—* The minor’s (second defendant’s) natural father wag
familior with the first defendant and so I wrote as I did in the
letter. I suspected her eonduct.” It would have been perfectly



VOL XXVL ] MADRAR SRERIES, 537

legitimate on the part of the plaintiff to dissnade the widow from
adopting the second defendant if he had reason to believe that sneh
adoption would lead to scandal and bring disrepute on the family.
If she had applied to him for his assent and he had withheld the
same, with or without assigning rcasons and she had nevertheless
made the adoption relying on the assent of the third defendant
alone, we should have been in o position to decide whother the
plaintiff had withheld his assont properly or improperly and capri-
eignsly. But it is clear {row the action of the first defendant in
refusing to roceive the letter which was sent to her by registered
post, that she was determined to igrore him and not care for his
advice or even give him an opporfunity to advise her. The
plaintiff says in his evidonee that he never asked the fivst defendant
to adopt one of his sons. Bui, assuming, as the first defendont
says, that some Jive years before the adoption the plaintiff wanted
her to take one of his sons in adoption, there is nothing improper in
a sapinda proposing to give hig assent fo the widow adopting his
own son, if such son be the nearest sapinda, and refusing to givo
his assent to hor adopting o stranger or a distant sapindy, if there
be no reasonable objection to the adoption of his own son-—as for
instance in the case of Parasore Bhattar v. Bunga Reja Bhattar(1).

Hor the above reasons the adoption of {he sccond defendant
made by ihe first defendant with the assent of the third defendant
alone iz invalid. Whe appeal is thorefors allowed and, in reversal
of the doeres of the lower Cuwrt, judgment is given for the
plaintiit with sosts throughout, decluring the adoption of the second
defendant by the tirst defendant to he invalid.

(1) LB, 2 Mad, 2202,
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