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Sowarya petition, and to restore the revision petition fo file if there

spasunn, Were Teally snmy merits in the revision petition, or he would
be subjected to any serious hardship if the application were refused.
But it is far from apparent that upon the merits the decree passed
against him is unjust or contrary to law. Moreover it is merely a
decree for a sum of about Rs. 48; nor isit clear upon the face of the
plaint that the suit is one which is excepted from the jurisdiction
of & Court of Small Causes.

Tor the above reasons I dismiss the petition with costs,
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Cinil Procedure Code~dct XIV of 1882, s. 148—Iix parte decree against two defend=
ants—Application by one defendant only to set aside the decree—Defence peculiar
to that defendamt—Order of Court setting aside emtire decree as against both—
Validity.

Firgt defendant bad executed a promissory note in plaintiff’s favour. Plaintiff
now sued first defendant on the note, as the muaker, and ho joined tho first defond.
fmt’s nephew a8 second defendant on thoe ground that the noto was for a debt; bind-
ing on the family, including second defendant. Noither defendant appeared and
the District Yinnsif passed a decree ex parte agaings bobh, Later, the second defond-‘
ant alone applied under section 108 of the Code of Civil Procedure that 1‘.he‘ ex parte
decrce might be set agide. The Munsif accordingly sot it aside in tolo ss uminai;
both defendants. When appealing against the final decree, plaintiff took tho”;‘b jeo
tion that the order was confrary to law, and claimed tha,f. the decree slxoixldJI;o;;
have been set aside as against fixst defendunt and askoed to have it rostored :

Held, thab the decree should be vestored as agaiust first defondant ; ‘W'hn,t-
ever doubt might exiat in a case in which the deeree sought to be sab :midr: under
seotion 108 proceeds on a ground cowmon. to the applicant and anntherv dofnxxdar;f
who has not applied neder that section, the decree shonld not have been sot' agid '
in tote in o case like this where the defence of the second dafenda,;lt \.kva,ﬂ paou’;iu:

to him. Mahomed Homwdula v. Tohurennisse Bi 5
o X ‘ issa Bibe, (LL.R., 25 Cale., 155), com-

# Becond Appeal No. 1088 of 1901 i
b al No. J01 presented against the doores of 3T
District Judge of Chingleput, in Appeal Suit No, 83 of 1900, p:.'es(;ntéc'l(;gl;:;t:

the decree of J. 8. Gnaniyar Nadar, Digtri it 1
v y r, Digtrict Muneif of Trivellore, in Origingl Huit
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Trre facts appear from tho head-nots and from the judgment.

P, 8. Sivaswami Ayyar for appellant.

K. R. Krishnaswami Ayyangar for respondent.

Jupament.—The appellant sued on a promissory note made by
the first defendant alone and joined the undivided nephew of the
first defendant as a parby (second defendant) to the suit, on the

ground that the promissory mote was for a debt binding on the
family inclading the second defendans.

Neither defendan‘n apneazed an(} tho Districtk Munsif, on the 25th
Kugust-2855; passed a deorce ex par . against both the defendants,
which, as properly construed, means {fhat the first defendant,
the maker of the note, is personally liahl® for the sum sued for,
and that the plaintiff is entitled 4o reco-ver the amount deerecd
also from the intevest of the sccond defendimt in the joint family
property. This decres procceds on the footsing that the debt was

incurred for a family purpose. The Bew;nd defendant alone applied:

v\*under section 108, Oivil Procedure Code, * fﬂlewmg that be was “(’t
duly served with a summons, and praying th?M"‘i?%‘«:ﬁF passcu
against him ex parte might bhe sct aside. The District Munsif set

agide the decree in folo, that is, as against both the defendants.
There being no appeal against such an order it is open to the
appéllant in appealing against the final decree in the case to object
to sach order as contrary to law and he accordingly contends f:ha.i;
the ‘decree passed ez parte should be restored as against the firss
defendant. In our opinion the contention is well fonunded undor
the  circumstances of the case. There is no eontention as to the
ma,klncr of the noto and the consideration therefor., That being so,

the contention of the sccond defendant that the delit was one not
bmdmg wpon him, is a defence peculiar to him, and not one com-
mon to him and the first defendant. We aro, thorefore, clearly of
op}nion that the District Munsif was not warranted by law in st.
ting aside the decree as against the fivst defondant, as the correct-
ness of the decree doos not depend on the character of the debt,
If the decision In Maliomed Hamidula v. Tohurennissa Biti(1) relied
~apon by the District Judge, really means that, if au application made
by any one defendant under section 108 of the Civil Procednre Code
be granted, the whole decree must be set aside in favour of all other
defendants, whether ex parfe or not and whethep they applied

(1) LL.R., 25 Cale., 155,
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under section 108 or not, we ave with great respect qx:m].d,e ’?0
concuy. Bat having regard to the decision of the same Benel
a subsequent case (Monomohini Chowdhurani v. ].Vam Nmr‘d@/a)% Ro?
Oﬁowz/,ri(l));wg areinclined to think that such is not the effect of
that decision.

Whatever doubtmay exist in a casein which tho decree sonzhb
to he set aside under secﬁﬁ‘n«wg proceeds on a ground common to
the applicant and another <léf@;§‘1mlt, who has nof applied ”‘“d‘f\l‘
that section, we ontertain no 101ﬁt;h‘-injlv case like the 1”"05("“_t ”‘
which the decree doey not poceed on a g‘l.'m't.uu1 spmanan. o, el
the defendants (Bhura dal v. Hor Kishaw Dos(2)). The District
Munsif, in his revised wcree, held that the debt was not binding on
the second defendant anlpassod adeeree ngainst hinu mevely as the
legal representative ofumefirst defendant, the fiest defendunt having
died subsequent to thuyrder setting asidethe deerec cw parte. A,
our opinion, the decree psed ex parte against the first defendant
ought not to have been sn aside, we reverse the decree of thelower
Appellate Conrt and' the revised decree of the District Munsif, duted
2nd Februaxy 1900, and restore his original decron, so far s it
diroets the first defendant to pay the amount decreed with itorest
and costs.

The effect of this will be that the decree against the fivst defend-
ant is one which was passed during his life-time and. it will huve to
be executed against his legul representative under section 234, {livil
Procedure Code. In this view, the decision of this Court in Resna~
nayye v. Rongappayye(3) as to the cffect of attachment lifore
judgment in o case in which the defendant, being an undivided
member of a Hindu family dies before juflgment, has no application
to the present case.

In executing the decree under section 234, the question as to
whether by reason of the attachment pending suit the share of the
decensed judgment-debtor should also be regarded as assets of the
deceased in the hands of second defendant will havo o be deciiled.

As the appellant has failed as agninst the second defendant, jie
must pay his costs throughout, but Le will he eutitled to rosover
his costs throughout from the estate of the first defendant,

(1) 4 Cale, W.N., 456, (2) LL.R., 24 AlL, 383,
(8) LLR., 17 Mad., 114




