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JupemENT.~—As rogards the offence of theft with which all the
accused were charged, the jury were properly directed by the
leaxned Judge and the appeals of the second and third accused
bave already been dismissed. With regard to the charge under
section 828, Indian Penal Code, the Judge only tock the opinion
of two of the jurors, as assessors. e ought undoubtedly, under
the provisons of sections 269(3) and 809 of the Code of Criminal
Procedure, to have taken the opinion of all the jurors as assessors.
We do not feel satisfied that his failure to do this can be treated
as an “ omission ” or ** irregularity  to which section 537 of the
Code of Criminal Procedure applies. We accordingly set aside
the conviction under section 823, Indian Penal Code. The Judge
passed one sentence in respect of hoth offences. We modify the
sentence by sentencing the accused to four years’ rigorous imprison-
ment under scction 880 of the Indian Penal Code.

APPELLATE CIVIL.
Before My, Justice Bkasfzyam Ayyangor,

SOMAYYA, PrirrioNsr,
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SUBBAMMA, Responnewr.*

Civik Procedure Code—-dct XIV of 1882, sa 103, 108 and 558—Application, to
restore— Prevented by sufiicient cause from appearing—Power of Courl to resiore
where sullicient cause not showi,

The afirmative provisions in seetions 103, 108 and 558 of the Code of Civil
Procedure that a plaintiff or appellant (as the case may be) mav prove that he
wui ¢ provented by woflicient canse ” from appeuring or allonding when his snit
or append wi called oo wnd dismissed, do not imply tho negative, nacely, that an
avplication for restorabion cannot be granted unless sufficient canse is shown. The
effoot of the ennctments is that, if sufficient cange is shown, restoration is made
obligatory an tho Couris, there boing no diseretion in the matter ; whereas, in
other cascs the morits of the applicant’s case will form an important clement for
congideration when the Court is asked to oxervise its discretion.

# (ivil Misecllaneous Petition No, 084 of 1602 presented nnder section 558 of
tho Code of Civil Procedare for the re.admission, on the fils of tho High Court, of
Givil Revision Potition No. 123 of 1502 dismissed for default of proseoution on the
185h Angnst 1902 (8mall Cause Suit No. 746 of 1801 on the filo of the Court of
the District Munsif of Hllore).
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AppricaTion under section 558 of the Code of Civil Procedure to
ve-admit an appeal, dismissed for defanlt of prosecution. On Civil
Revision Petition No. 123 of 1902 coming on. for hearing before
the High Cowrt on the 1Sth August 1902 and the vakil for the
petitioner representing that he was mot furnished with funds to
purchase printed papers and the potitioner himsell not appearing
in person, the petition was dismissed. Subscquently, the petitioner
alleged by affidavit that, being informed by his pleader at Ellore
that he (petitioner) should furnish necessary funda to his vakil at
Madras with xeg,dxd. to the above petition, he immediately send
maoney divect to bho vakil at Madras which reached bim on the 15th
August 1002 (twdu days after tho dismissal of the petition). The
petitioner xurﬂ;yﬁ alleged that he lived at an out-of-the-way place, -
where the delivery of lebters was not regular and, consequently, the
vakil at Madras got the money order and instructions late. The
respondent’s vakil contended that the facts disclosed in the peti-

- tioner’s afidavit, or otherwise ascertained on rveference to the record,

did not establish that the petitioner or Lis vakil was prevented from
any sufficient cause from attending when the petition was ealled an
tor hearing and, that being so, that the Counrt had no dizseretion o
restore the petition to file for auy other causo.

T. V. Veidyanadhe dyyar for petitioner,

V. Ramesgn for counbex-pobitionoer.

JupemExT—This application for scbting aside the order dis-
miwing Civil Revision Petition No. 123 of 1902 for default of
prosecution is opposed by the respondent.  The ease was called on
in due course on the 18th August 1902, but was dismissed for
default as the petitioner’s vakil reprasonted that he had not been
furnished wilh the necessary funds for purchasing printed papers
and as the party did nob appear in person. The rospondent’s
vakil contends that the facts disclosed in the petitioner’s affidavit,
or otherwise ascertained on reference to the record, do not establish
that the petitioner or his vakil was prevented hy any sufficient
cause from attonding when the petition was called on for hearing
and, that being so, the Court has no diserction 10 restoro tho potition
to file for any other canse. It is cortainly difficalt to hold upon
the facts that the party or his vakil was provented by a sufficiont
cause from appearing when the cose was called on, on tho 18k
August; but I eannot accede to the contention that the Court has
no power for just and sufficient cause to vestore the petition to filo
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even if it is not established that the party or his vakil was prevented
by sufficient cause from attending. As I read section 103, Civil
Procedure Code, which relates to original suits and section 558
which relates to appeals, the Court & bound in the former case to
restore a suib to the file if the party was prevented by any sufficient
cause from appearing, whatever may be the merits of the suif, and,
in the latter case, the Court may, but it is not bound to, re-admit
the appeal even if non-apperance was due to inevitable canse. 1
see no worrant, whatever, for importing hy way of addition either
into seetions 103 and 108 or sections 5538 and 560, Civil Procedure
Code, negative words to-the sffect that the Court shall not set aside
an order of dismissal or decres passed ez parte, if the party or his
vakil was pot prevented by sufficient cause from appearing [see
Hardeastle’s ¢ Constroction of Statutes,” third edition, pages 262,
263]. No doubt statutory enactments, although pxpressed in
affirmative language, may sometimes be construed: as hrbvmo' a
negative implied ; but such implication must be a necossar y Hud
reasonable one (see pages 264, 265). There is nothing in any of
the ahove sections of the code to imply that the application for
restoration cannot be granted unless there was sufficient cause
which prevented the appoarance, though, if there was such a
cause, it is made obligatory on the Courts in the case of original
snibs to set aside the order of dismissal or decree passed em
parle, as the case may be. Such a narrow construction of the
sections would Icad to most startling results and seriots conse-
quences, which certainly could not have been intended by the
Logislatare. A suit may bo dismissed for default of appearance,
because, in the opinion of the Judge, the vakalat authorizing the
vakil to appear for the absent party is invalil or has been
oxhausted, or the vakil is not entitled to practise in his Court
or the person who appears as plaintiff or defendant in the
case is mot the real party but personates such party. There
can be no appeal against such an order (Gilkinson v. Subrah-
mania Ayyar(1)), and a revision petition under section 632, Civil
Procedure Code, can rarcly, if ever, be of any avall, nor can a
roview be applied for to the successor of the Judge who passed the
order excopt on the ground of the discovery of now and important
matter or evidence (scction 624, Civil Procedure Code) ; and, if an

(1) LL.R., 22 Mad,, 221
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application for review be made to the Judge who passed the order
but is rejected by him or his successor, there can be mo appeal
against the order so rejecting it. In such cases the applicant’s
vemedy can only be, in my opinion, to apply, wnder section 103, Civil
Procedure Code, for an order to set aside the dismissal. But,
aceosding to the contention of the respondent’s vakil, ho can
have no such remedy, for the petitioner does mot pretend that
he did not appear, and therefore he does not profess to establish,
that there was a sufficient cause which prevented him or his vakil
from appearing. Mis very grievauce is that the appearance of his
vakil ought to have heen recognized by the Judge, the vakalat
being, inlaw,a Val’xd and subsisting one or that he himself appeaved,
and that the Iudne was wrong in holding that fhe person who
actually appeawd/ before him was not the applicant, but some one
who personated him. If, underthe sections already referred to, an
order dxsn ssing a snit or appoal for default or a decreo er parie
oan k. e aside only if it ho estublished that tho applicant
was prevented by sufficient cause from appearing, it would follow
that an apphication for restoration can be made only on alleg-
ing such a ground end on no other; but we find that the sections
provide only generally that an application. may be made for setting
aside an order of dismissal for default of appearance or a decreo
passed ew porte against & defendant or respoudent. T {ake this
provision to mean that the application wmay be based upon any
ground which would be a just and proper one for granting
the application and not that the application can be hased upon one
ground only, viz., that the applicant was provented hy sufficient
cause frors appearing. In the instances already given and othor

_ similar instances which might be mentioned, the party aggricved can

only apply, under section 103, either to the Judge who passed the
order or decree or to his successor, and, if his application is not
granted, he has a right of appeal, under clanses 8, 9 and 27
of seetion 588, Civil Proecedure Code,

The construction contended for on behalf of the respondent is
nob only not warranted by the grammatical interprotation of
the sections but is also one which would unduly hamper the judicial
diseretion of Courts in restoring fo file, for just and suffieiont cause,
cases which have been dismissed for dofault or disposed of ex parse.
Besides the instances already referred to and similar ones, there may
be cases in which, without any default or blame on the part
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of a suitor, the suit or appeal may have been dismissed for default
of appearance of his vakil, next friend or gunardian «d lifem, as the
case may be, and the non-appearance of such vakil, next friend or
guardian may be due to their negligence or they may fail to prove
that they were prevented by sufficient cause from appearing when
the case was called on. Tt would he impossible to lay down a hard
and fast rule that a party who, under the law, can engage as
his pleader only a person who has been envolled as a pleader
by the Court or that an infant who can appear only by o nexb
friend or a guardian ad lifem appointed by the Court must neces-
sarily suffer for the non-appearance of his pleader, noxt friend
or guardian and scek his redress, if any, only «gainst him. Tt may
be that the party who has thus snffered is only able to ohtain
& decree for nominal damages or a fruitless decree for substantial
and adequate damages against such pleader, next friend or gnardian,
and in the majority of ecases it will be impracticable to establish
before the Court in which he snes for damages, which may happen
fo be a Court of Bmall Causes, that he counld ultimately have
succeeded in the suit or appeal which was pending in the High
Court or some other tribunal snd which has heen dismissed
for default. And in a large class of suits in which the claim
is not o mere pecuniaty one, compensation by way of damages will
be mo remedy at all. The Courts have sufficient disciplinary
jurisdiction over pleaders as such, as well as over next friends and
guardians ad litem of infunts, and ample power to subject parties to
terms as to costs when relieving them on reasonable and proper
grounds from the serious and in some cases irreparable consequences
of refusing to restore to file cases which have heen disnissed
for default or in which decrees were passed ex parée. The distine-
tion is that when appearance was prevented by a sufficient causo
the Court has no diseretion in the matter under the code and must
regtore the case to file whatever may primd facie be the merits
of the suit or the defence theveto ; whereas in other cases when thers
may be other just and reasonable cause for restoring a case to
file, the merits of the applicant’s case will form a very important
element in the exercise by the Court of its judicial discretion.
Applying theso prineiples to the present case I should be disposed
to hold that there was a reasonable excuse for the petitionoer’s delay
in remitting the necessary funds to his vakil at Madras, which
remittance in fact reached him two days after the dismissal of the
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Sowarya petition, and to restore the revision petition fo file if there

spasunn, Were Teally snmy merits in the revision petition, or he would
be subjected to any serious hardship if the application were refused.
But it is far from apparent that upon the merits the decree passed
against him is unjust or contrary to law. Moreover it is merely a
decree for a sum of about Rs. 48; nor isit clear upon the face of the
plaint that the suit is one which is excepted from the jurisdiction
of & Court of Small Causes.

Tor the above reasons I dismiss the petition with costs,

‘,APPELLATE CIVIL.

Before My Justi/}:a Benson and Mr. Justice Bhashyam Ayyangar.

,‘f/h{
Feﬁ%?;w GOPALA CHETTI (Pramurrr), APrELLANT,
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SUBBIER (Drrexpant No. 2), ReEsroNpeNT. ¥

Cinil Procedure Code~dct XIV of 1882, s. 148—Iix parte decree against two defend=
ants—Application by one defendant only to set aside the decree—Defence peculiar
to that defendamt—Order of Court setting aside emtire decree as against both—
Validity.

Firgt defendant bad executed a promissory note in plaintiff’s favour. Plaintiff
now sued first defendant on the note, as the muaker, and ho joined tho first defond.
fmt’s nephew a8 second defendant on thoe ground that the noto was for a debt; bind-
ing on the family, including second defendant. Noither defendant appeared and
the District Yinnsif passed a decree ex parte agaings bobh, Later, the second defond-‘
ant alone applied under section 108 of the Code of Civil Procedure that 1‘.he‘ ex parte
decrce might be set agide. The Munsif accordingly sot it aside in tolo ss uminai;
both defendants. When appealing against the final decree, plaintiff took tho”;‘b jeo
tion that the order was confrary to law, and claimed tha,f. the decree slxoixldJI;o;;
have been set aside as against fixst defendunt and askoed to have it rostored :

Held, thab the decree should be vestored as agaiust first defondant ; ‘W'hn,t-
ever doubt might exiat in a case in which the deeree sought to be sab :midr: under
seotion 108 proceeds on a ground cowmon. to the applicant and anntherv dofnxxdar;f
who has not applied neder that section, the decree shonld not have been sot' agid '
in tote in o case like this where the defence of the second dafenda,;lt \.kva,ﬂ paou’;iu:

to him. Mahomed Homwdula v. Tohurennisse Bi 5
o X ‘ issa Bibe, (LL.R., 25 Cale., 155), com-

# Becond Appeal No. 1088 of 1901 i
b al No. J01 presented against the doores of 3T
District Judge of Chingleput, in Appeal Suit No, 83 of 1900, p:.'es(;ntéc'l(;gl;:;t:

the decree of J. 8. Gnaniyar Nadar, Digtri it 1
v y r, Digtrict Muneif of Trivellore, in Origingl Huit



