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Before Sir Arnold White, Chief Justice, and Mr. Justice 
SubraJmcmia Ayyar.

1903. EAMAKEISHNA EEDDI (Fiest Peisonkb), AfPSLLAw-r,
Febvaary 9.
--------------------- --------------------  4>,

EMPEEOE', B.EsroN'DKHT/''

Grmxv,\al ProcedMn Cofl.e—Aci V of 1808, Sb‘. l’G9 (3), S09~~-S(’.W’>on,̂  Juihjn ni/.ihis‘ 
with fttry—Charges of theft cmd admirmtermg driuj--Opinion of onhj iwo 
jwors takeii as atdesaors on second chargc—Va,lidiH/.

At the trial of titt r.cctiS'iil, boforw a SeB.sioiiH Jiidgo a,nd a jury, for tlioft ia u. 
building (an offence triable by !i jury) :uid toi’ admitiisi'.rrinn- a norioTiR wul'mtanun 
(an ofEence triable by assessoTn), tlic Judge t&ok thii verdiot «'£ the jury on I’lio 
former cliat^e.. and took tlie opinioa of only two oC ilieiii (as ii,sBi;;)Soi’ti) (in t1»> 
latter :

Balii thiit, tmc?e?mentions 3(>0 (.']) and .300 of thn Co<U>. of (Irimmal Pi'otjodiaro, 
tlie Judge slioTild have taken iho opinion of all tho jury a,B ttHBossoi's, on Mio latfcor 
charge, and tliat Ha failnre to do ao was not ;m " omifiHicm ”  or '* ivf(jgali),rii-,}«'"  ho 
■wtiioli section 537 applied.

OowvicTioNf! for theft in a building- and for aclminxstoring' a stupefy
ing su'bstance’witli intent to faoilitato tko eoivimissioii of an oft(31100. 
Accused, No. 1 was cliarged and tried a.s aforosaid, under Moetioaf; 380 
and 338 of the Indian Penal Cod©;, heforo tho Sossioiis Judgo sitting 
with a jnry. Aocnsed Nos. 2 and 3 wero charg'od with abotmGnt 
of theft, under sections 109 and 879. Tho Judge diroctod thr; 
fury cia. the charge of theft, and they reti:irn.ed an anaiiiniotia 
verdict of guilty against first aocnsed on tho auhetantivc offonoe, 
and against the accused N ob. 3 and 3 on the cliargo of iihetmcint. 
The Judge then dealt with the charge against first accnsod undci' 
section 828. He took the opinion of two of tho jiirurs, as assessors, 
on thia charge. Their opinion was that tho first accused was g'nilty. 
The Judgo agreed, and sentenced first accttscd, imdor sections 380 
and S28, to five years’ rigorons im prisonm ent. He sentenced tho 
other two accused to two years’ rigoxons irapriaonmont.

All the accused appealed.
The Puhlio Prosecutor in support of the conviction.
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* Grijninal Appeal ITo. 776 of ,1902 presented against tho Bentanoo and ,ooa« 
viotioQ cf S. Gopala Okariar, Acting Sssbzobs JiwJge of Cuddapah, in Case Fo, 
60 of tte  Calendar for 1903.
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J u d g m e n t .— -As regards the offence of theft with which all the 
accTiBed were charged, the jury •were properly directed by the 
learned Judge and the appeals of the second and third accused 
hare already been dismissed. With regard to the charge under 
section 328, Indian Penal Code, the Judge only took the opinion 
of two of the jurors, as assessors. He ought undoubtedly, under 
the provisons of sections 269(3) and 309 of the Code of Criminal 
Procedure, to have taken the opinion of all the jurors as assessors. 
We do not feel satisfied that his failure to do this can be treated 
as an “  omission ”  or irregularity ”  to -which section 537 of the 
Code of Criminal Procedure applies. We accordingly set aside 
the conviction under section 325, Indian Penal Code. The Judge 
passed one sentence in respect of both offences. We modify the 
sentence by sentencing the accused to four years’ rigorous imprison
ment under section 380 of the Indian Penal Code.

EA.MA-
KRISHNA

Reddi
V.

Bmpbkor.

APPELLATE CIYIL.

Before Mr. Justice Bhashyam jiyyangar. 

i:̂ OMAYYAj P etitio n e r ,

V. V
SUBBAMMA, E bspondestt.*

Civil Procedure Code~~Act X J f c f  1882, >ss. 103, 108 wnd 558—Application, to 
rdstorB— FrevenUcl by mjiicieni cause from ap^Karing—Foicer of Couri to restore 
w/iere svifficimt cause not shotvu.

The affinB.aiivc provisions in eeo-tioii8 103, ^08 and 558 of the Code of Oi-vil 
?vo(5cdiu'o thafc ;i plajntiff o r appdlant. fas tho oase may be) m ay  p rov e  tliat lie 

“ prevontofi l)y unfliuimxt canst* ” fi'om appoiii’iug' or alLontliiig when his suit 
or appeal wan caUed ou and diFiinlsriod, do not imply tlio negative, naacely, Lliat an 
ttpplioation foi- roHl'.omtiun cumiofc be gi'antod unless S'uffioienfc cansa is sliowu. Tke 
d'focfc of tho onaetmcuts ifi that, if snfficieut cause is shown, restoration is made 
obligatory on tho Ooui'tS) there boing wo diacretioii ia the matter; whGreas, in 
other oaaes the morits of the ai^plicaiit’ g case will form an important element for 
fionsideratioii -wlien tho Oomt is asked to oxoroisc its discretion.

J903. 
Fcibrnary 13, 

16.

* Civil MisoolIaneouB Petition No. 95<li of 1903 presented nndea- section 568 of 
th« Code oi‘ Civil Procedure for the ro-admi«sion, on tho file of tho High Oonrt, of 
CiTil Ravisioa Petition No. 123 of 1&02 dismissed for default of prosecation on ihe 
18bh Augast 1902 (Small Cause Suit No. 746 of 1801 on the file of the Court oi 
tlw District Munsif of Elloxe).


