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APPELLATE CRIMINAL.

Before 8ir Arnold White, Chief Justice, and Mr. Justice
Subrakimania Ayyar.

1808, RAMAKRISHNA REDDI (Firsy PRISONER), APPBRLLANT,

February 9,
— 2

EMPEROR, Resroxpent.®

Qriminal Procedurs Code—det ¥ of 18US, ss. 2068 (3), 309—Ressions Juwdye silting
with ]‘-w-y——Chm‘gﬁes of theft and edministering drug-——Opinion of only twe
Jurors taken as assessors on second ch arge—Validity,

At the trial of an avcus-d, before & Sessions Tudge and a jury, for thofhin o
building (an offence triable by & jury) und for administering a noxiong substance
{an offence triable Ly assessors), the Judge book the vexdiet of the jury on the
former charg_q.,.‘and tools the opinion of unly iwo of them (a9 assessurs) on thoe

latter : -
7 Held, that, under sections 2689 (3) and 301 of the Code of Oriminal Prosedure,

the Judge shonld have taken the opinion of all the jury a8 asscssors, on the latber
or “ fvpegulority * fo

5y

charge, and that his failwee to do so was not an * omisgion
which section 537 applied.

Convicrrows for thett in a building and for administering a stupefy-
ing substance with intent to facilitato tho eonumission of an offence,
Accused No. 1 was charged and tried as aforesaid, winder seetions 380
and 328 of the Indian Penal Code, hefore the Sossions Judgo sitting
with a jury. Aeccused Nos. 2 and 8 were chargod with abetment
of theft, nnder sections 109 and 879. The Judge directed the
juxy on the charge of theft, and they returned an wnnaninious
verdict of guilty against first accused on thoe substantive offence,
and acramst the aceuged Nos. 2 and 3 on the charge of abetmant.
The Judge then dealt with the charge against first accused under
section 828.  He took the opinion of two of the jurors, as assessors,
on this charge. Their opinion was thab the fivst accused was guilty.
The Judge agreed, and setitenced fivst aocusod, under sections 380
and 828, to five years’ rigorons imprisonment. He sontenced the
other two accused to two years’ rigorous imprisonment.

All the accused appealed.

The Pullio Prosecutor in support of the conviction.

* Criminal Appeal No. 776 of 1902 presented against tho sentence and sone
viotion of 8. Gopala Chaviar, Acting Sessions Judge of (Juddapah, in Cage No,
60 of the Calendar for 1602,
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JupemENT.~—As rogards the offence of theft with which all the
accused were charged, the jury were properly directed by the
leaxned Judge and the appeals of the second and third accused
bave already been dismissed. With regard to the charge under
section 828, Indian Penal Code, the Judge only tock the opinion
of two of the jurors, as assessors. e ought undoubtedly, under
the provisons of sections 269(3) and 809 of the Code of Criminal
Procedure, to have taken the opinion of all the jurors as assessors.
We do not feel satisfied that his failure to do this can be treated
as an “ omission ” or ** irregularity  to which section 537 of the
Code of Criminal Procedure applies. We accordingly set aside
the conviction under section 823, Indian Penal Code. The Judge
passed one sentence in respect of hoth offences. We modify the
sentence by sentencing the accused to four years’ rigorous imprison-
ment under scction 880 of the Indian Penal Code.

APPELLATE CIVIL.
Before My, Justice Bkasfzyam Ayyangor,

SOMAYYA, PrirrioNsr,

28
t

SUBBAMMA, Responnewr.*

Civik Procedure Code—-dct XIV of 1882, sa 103, 108 and 558—Application, to
restore— Prevented by sufiicient cause from appearing—Power of Courl to resiore
where sullicient cause not showi,

The afirmative provisions in seetions 103, 108 and 558 of the Code of Civil
Procedure that a plaintiff or appellant (as the case may be) mav prove that he
wui ¢ provented by woflicient canse ” from appeuring or allonding when his snit
or append wi called oo wnd dismissed, do not imply tho negative, nacely, that an
avplication for restorabion cannot be granted unless sufficient canse is shown. The
effoot of the ennctments is that, if sufficient cange is shown, restoration is made
obligatory an tho Couris, there boing no diseretion in the matter ; whereas, in
other cascs the morits of the applicant’s case will form an important clement for
congideration when the Court is asked to oxervise its discretion.

# (ivil Misecllaneous Petition No, 084 of 1602 presented nnder section 558 of
tho Code of Civil Procedare for the re.admission, on the fils of tho High Court, of
Givil Revision Potition No. 123 of 1502 dismissed for default of proseoution on the
185h Angnst 1902 (8mall Cause Suit No. 746 of 1801 on the filo of the Court of
the District Munsif of Hllore).
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