VOL. XXVI.} MADRAS SERIES. 585

APPELLATE CIVIL.

Before Mr. Justice Benson and Mr, Justice Bhashyam Ayyangar.

PARAMESWARAM MUMBANNOO, P. A,, AND ANOTHER 1902.
(PLAINTIFFS), APPELLANTS, Oetogg.r 2
.

KRISHNAN TENGAL, C.I., aNp Eigur oTHERS (DEFENDANTS),
REsPoXDENTS.*

Limitation Act—XV of 1877, sch. I, art. 144—S8uit to recover land—Claim that
defendants were holding over as yearly tenants on expiration of lease— Previous
sutt on another lease—Claim by lenants as permanent lessees—Dismissal of
suit except as to rent—Payment of rent sincé— Limitation— Prescriptive right as
permanent lessess.

Plaintiffs sued on behalf of their devasom for land, basing their claim on a

lease of 1862, for four years, and alleging that the defendants had been holding
over as tenants and paying rent as such; since the expiration of that torm in
1865. 1In 1881, plaintiffs' devasom had sued to eject the defendants from the
same land, basing their suit on an alleged lease of 1865. The defenco was set up
by the predecessor of the present defendants Nos. 4 to 7 that he was a permanent
tenant at a fixed rent. That snit was dismissed on the ground that the alleged
lease of 1865 had not been proved, but the plaintiffs obtained a decrce for tho
rent which the then defendant admitted to be dus by him as a permanent
tenant : .
Held, that even assuming that tho defendants had held over as yearly
tenants, after the expiration of the alleged lease of 1862, sueh tenancy must have
been determined prior to plaintiffs’ siit in 1881. The possession of tho defend-
ants, subsequently to that suit was therefore, according to the plaintiffs’ case,
that of trespassers claiming a permanent right of temancy. The payment of
rent under the decree in the suit of 1881, and subsequently at the same rate,
could be construed only, so far as the defondants were concerned, as payment by
them of the rent admitted by them to be due as permanent tenants, and not as
a renewal of the alleged lease of 1862, with a variation of the amount of rent.
Inasmuch as the defendants had set up their adverse possession at a time when,
according to plaintiffs’ case their yearly tenancy had been determined, and such
adverse possession had continued down to the date of the present suit, namely, for
a period of more than twelve ycars, the defendants had acquired, by prescription,
a right to hold possesSion as permanent tenants at that ront.

Seshamma Shettati v. Chickaya Hegade, (LLL.R., 25 Mad,, 507 at p. 518),
referred to.

Suvrr for land. Plaintiffs sued on behalf of the Tiruvengad de-
vasom to recover certain land which they alleged belonged to the

* Appeal Suit No. 134 of 1900 presented against the decreo of A, Thompson
Distriot Judge of North Malabar, in Original Suit No, 18 of 1899,
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devasom and was leased to thoe karnavan of the third dofendant’s
tarwad in 1862, for four yours. Tho facts avo scb oul, sufliciently
for the purposes of the point deeided, in the judgmoent of the High
Cowrt. The District fudge refused to allow the claim and passed
a decree for payment of a small sum of money as against dofond~
ants Nos. 3 and 4.

Plaintiffs prefevred thisiappoal.

Me. & Brown, 1. R. Rawmachandra dyyer and Vo Bypru
Ninbiar tor appellants.

. ¢ Wrdshan for fourth defondant.

Hon. Mr. 0. 8ankaran Nayar for soventh vespondent,

J. L. Rosario tor ifth and sizth respondents.

017 Ananbakrishue Ayyer For tenth respondent.

Jupowenr.—We think that the plaintiffs” suit is harrad by
limitation.

In Original Snit No. 3 of 1881 the plainbilfs’ devasom suod
to eject the dofendants Nos. 4 to 7 from tho same land that the
plaintiffs’ devasom now seek to recover, That suit was based on an
alleged lease of 1865, The predecessor of defendants Nos. 4 to 7
pleaded that he was & permanent tenant at a certain fixed vent.
The plaintiffs’ suib in ejectmont was dismissed on the prownd that
the alleged loase was not proved hut they got a decrec for the ront
which the defendant admitted to he due hy him as a pormanimt
tenont. The present suib is based on an slloged louse of 1862 for a
term of four years, and it is conteuded by plaintiffs that subse-
quent to 1860 the defendants must bo held to be holding over as
tenanty paying vent from year to year under the lease ol 1862.
Asgsuming that from the expiry of the loase of 1862 the dotond-
ants were holding over as yoarly tenants wndor the alloged loase
of 1862 such tenancy, according to the plaintiffs’ ease, must have
been determined prior to the institution of Oxiginal Suit No. 8 of
1881, in which the plaintiffs sued to ejeet the defendants, who, it the
loase of 1865 was cither not trae in fact or was fnvalid in law for
want of registration, musb bo regarded as having hren hol ding over,
after 1866, undar the lense of 1862, The defondyuts’ possossion,
at any rate subsequent to that snit, was thereforo, according to the
plaintiffs’ case, that of mere trespassors claiming o permancnk
right of ocoupancy. The payment of rent undor the docros in
Oviginal 8nit No. 3 of 1881 and the subsequont payment of mnf
of the same rate con he constraed only, so far as defondants are
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conoerned, as payment by them of the rent admitted by them to  pipsyes.
be due as permanent tenants and not as a renewal of the alleged o h a0
lease of 1862, with a variation ounly of the amount of rent. The _ v
. K KrIsuxay

adverse possossion of the defendants having boen set up by them Teveac.
at a time when, according to the plaintiffs’ case their yearly
tenancy had been defermined and such adverse possession having
continued down to the date of the present suit, that is for much
more than 12 yoars, the defendants have acquired by preseription
a right to hold possession as pormancnt tenants at that rent
(Seshamma Shetloli v. Ohickaya Hegade(1)).

The appeal must therefore ho disraissed with costs payable
to rospondents Nos. 4 and 5 and ¢ and 7 according to thoir re-
spective inferests, Separate costs for cach sob of printod papers for
rospondents,

APPELLATE CIVIL.

Before Sir Avrncld VWhite, Chief Justive, und Mr. Justice BMoore.,

GOVERDITANA DOSS, R. 8. M. (Turp DereNpant), APPELLANT, 1902,

Scptember 8,
v. 9

- . October 7.
VEERASAMI CHELTI, &., sxDp Two ortkRs (PLAINIIFE AFD - :
Szeown Drrewpant), RusroNprNTs. ™

Tramsfer nf Property dct—IV of 1883, s, 74 Mortgnge of properiy-—Subsequent
wmortyeye (0 sane morigagee—Third mortyage with possesston—Decree oblatied
by firat mertyagee—Uswufrucluary mortyages not a parly—Subscquent suit by first
mortyaygee against wsufructuary morlgayes for wmonnt of decrec,

The owner of land movigaged it to plaintiffs, and, at a subsequent date, gave
plaintiffs a seoond mortgage ovor i6,  Ab o still luter date, the mortgagor gavo a
furthor usufructuary wmortgaga over it to the predecessor in title of ho third
dofondant, Plaintiffs then sued the mortgagors on their two movtgages, obtained
o decren and bronght the proporty te sale, when it was pnrechased by the socond
plaintitt, the wudivided brother of the first plaintiff, The third defendant was
yiot mado o party to this suit, Plaintiffy now sued the mortyagors as woll as the
third defendant, and yprayed that the third defondant might be decreed to pay

(1) LRy 25 Mad., 507 at p. 513, where Budesah v, Hanmanta, (LLR, 21
Bom., 501, is considered, )

* Opiginal Side Appeal No. 28 of 1001 against the decree of Mr. Justicp
Roddam in Civil Suit No, 168 of 1900,



