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APPELLATE CIVIL.
Before Ar. Justice Benson and Mr, Justice Bhashyam dyyangar.

JAMBU CHETTY awp anorugr (DEFENDANTS), APPELLANTS,
v.
PALANTAPPA CHETTIAR (PuamNtirr), REsPoNDENT.*

Negotiable Instruments Act—XXVI of 1881, ss. 1, 94—Local usage— Applicability
of Act to Nalives of India —Notice of dishonour to drawer where drawee hus
Juiled to accept—.Adcceptance of hundi a8 conditional or absolute payment.

In o suit for the amount due jon account of goods sold and delivered and
money lent, the defence was that plaintiff had accepted hundis in discharge of
the debt and was, in consequence,’dcbarred from suing on the original consider-
at‘on and that his remedy, if he had one, was on the hundis. It was also contended
that the hundis had Leen accepted as cash payment, in consideration of a
discount of 2} per cent. and that, in consequence, plaintiff had no cause of action
cither on the original debt or upon the hundis, as he had taken the risk of the
latter being dishonoured by the drawee :

Held, that it is & question of fact, with regard to promissory notcs or bills
or hundis, whether the parties intended them to operate as absolate or conditional
payment, and the presumption is that the effect of giving and taking a note or
bill is that the debt is conditionally paid.

Held also, on the evidence, tha$ plaintiff had accepted the hundis uncondi-
tionally, and was, in consequence, precluded from suing on the original debt.

Section 94 of the Negotiable Instruments Act recognises that tho person to
whom notice of dishonoar is given should be informed, not only that the instru-
ment has been dishonoured and in what way, but also that he will be held liable
theereon. So, where a drawee of a bill of exchange does not accept it, though the
drawer is primarily liable, the payee should give notice of dishonour to the
drawer.

' The provisions of the Negotiable Instruments Act are strictly applicable to
natives. Where anyilocal usage is relied on under scction 1 of the Act, it should
be alleged and established by the party whorelies upon it.

Suir to recover Rs. 5,421-14-10, being the balance alleged to
be due on acdéount of goods sold and delivered and money lent by
plaintiff to first defendant. I.iability wasadmitted by first defend-
ant to the extent of Rs. 521-3-9, and chjection was taken by him
to debits of Rs. 1,647-4-9, Rs. 1,500-0-0, Rs. 1,765-8-3, and
Rs. 1,100-0-0, in respect_ of certain hundis. These hundis had
been drawn by first defendant in plaintifi’s favour, but had been

* Appeal Buit No. 86 of 1901 presented against the decrce of T. M. Ranga~
chariar, Subordinate Judge of Madura (West), in Original Nuit No., 14 of 1900,



YOu., XLVL] MADRAN SHRIKY, 597

dishonoured by the dvawee al Rangoon. The Subordinate Judge
overruled thess objections and deereed in plaintiff’s favour., The
facts are more fully set out in the judgment of the High Court.

Defendants preferred this appeal.

V.o Krishoeswwnd Lyyar and S0 Sréndeass dyyar for
appellants.

P 8. Sicaswan Ayyar Tor respondent.

FTupemext.—This is an action for the recovery of the sum of
Ra. 5,421-14-10, being the balanee alleged to be due on sceounts
for goods sold and sums leut from time to time by the plaintiff to
the fizst defendant. Tho first defendant admitted his liability only
to the extent of Re. 521-3-9 and objected, among other items, to
his having been debited by the plaintiff with the several sums of
Re. 1,547-4-9, Ra. 1,500-0-0, Ts. 1,765-8-3, and Rs. 1,100--0-0,
being tho amounts of four hundis drawn by the first defendant
in favour of the plaintiff, which were dishonoured by the drawee
at Rangoon. The Subordinate Judge overrnled the defendant’s
ohjection and gave a decree in favour of the plaintiff as sued for.
Tho defendants appeal agaiust that decree and urge in support
of their appeal that the plaintiff having accopted the hundis
i discharge of the debt dve to him, he cannot sue upon the con-
sideration for the hundis, and that his remedy, if any, is upon the
hundis.  Apparently the first defendant contended im the Court
below that {he hundis had not only been accepted in discharge
‘of the debt, but that the same were accopted as cagh payment in
consideration of a discount of 2% per eent. on the amount of the
hundis, and that therelore the plaintift had no cavse of action
against bhim cither on the original debt or upon the hundis, he,
the plaintif}, having taken tho risk of their being dishonewred by
the draweo.

Upon the evidencein the case, we aro clearly of opinion tlat the
first defendant has entirely failed to establish that the lnmdis were
treated and accepted as cash payment. As wo understand the
learned. pleader for tho appellants, his contention in this court
is only that the hundis were taken as absolufe payment and that
the platntiff caunot thereforo sue upon the original cousideration,

He negues thet, unlike a promissory note, the giving of & bill

or hundi prémd facie operates as absolute payment of the debt,
and that the onns is upon the party affirming the contrary to
show that the parties intended it to  Operate only as a eondltmnu]
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payment. We think that there is no distinction in this respect
between a note and a bill, and no suthority has besn cited to us in
support of such a distinction. :

Whether it be a note or a bill, it is a question of fact in either
case, whether tho parties intended the same as absolute or condi-
tional payment, and the presumption is that the effect of giving
and taking a note or bill is that the debt is condifionally paid.
As stated by the Master of the Rolls in In re Bomer and Haslum(1),
it is perfectly well-known law, which is acted upon in every
form of mercantile business, that the giving of a nepotiable
gecurity by a debtor to his creditor operates as a conditional
payment only, and not as a satislaction of the debt, unless the -
parties agree 8o to treat it.”

Tt is next urged that the ovidence in the case shows that the
parties intended the hundis to operate as absolute paymeut of the
debt, and in support of tlis contention reliance is chiefly placed
upon the plaintiff having been allowed a discount of 24 per cent,
upon the amount of the hundis in addition fo iuterest from the
date of the hundis, at the current rate prevailing in Rangoon,
which, it is shown, was higher than the local current rate. "The
first defendant in his written statement expressly relied upon
this ecixcumstance in support of this contention, and on this
point also cross-examined the plaintift’s sixth witness, who was
the plaintiff's agent at that -time. The witness stated that
discount was allowed to cover xisks in connection with the roaliza-
tion of the hundis and that it is allowed in every case, The
evidence given by the fivst defendant on this point was that for
cashing Rangoon hundis tho highest diseount is £ per cent., but
that he consented to pay 2% per cent., in regard to the hundis in
question, because tho plaintiff was to have the risk in case Kadai
Rowoothen (the drawee) proved insolvent. There was no cross-
examination of the first defondant on this point, nor - was any
explanation elicited in the re-examination of the plaintif’s sixth
witpess. The allowing of { per cent. discount may be regarded
as  reasonable compensation, for the trouble to be taken in realiz-
ing at Rangoon the amount of a hundi drawn and given in
Madura ; but 2 per cent. cannot reasonably be regarded merely
as such compensation, and it clearly shows that the plaintiff

(2) [1898] L.B.,2 Q.B;, 296.
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caleulated upon making a clear profit of about 2 per cent. by taking

the bill in discharge of the debt, without at the same time run-
ning any real risk, inasmuch as he would have his remedy
against the frst defendant, upon the bills, if the same were dis-
honoured at Rangoon. And it is fairly certain that the plaintiff’s
action would have been based upon the hundis, Lut for his having
been probably advised that such action wonld be sure to fail for
want of due notice of dishonour.

The inference to be drawn from the comparatively high rate
of discount is strengthened by the ovidence of the plaintiff’s sizth
and third witnesses, The former says thaf the first defendant
sometimes paid the plainti{f’s firm in cash and sometimes by a
bill the amount of which was credited to him in the plaintiff’s
account.

If the bill were dishonoured the first defendant would pay the
amount of the bill or he would be debited with the amount thereof,
and the plaintiff’s account clearly shows that the first dofendant
was first credited with the amounts of the four hundis in question,
and afterwards debited with the same after the plaintiff failed to
realize them. The evidence of this witness as to the interview
he had with the first defendant at Madura after he received infor-
mation of the hundis having been dishonoured, and the evidence of
the third witness as to what passed between him and the first
defendant at Rangoon in reference to these hundis after they had
been dishonoured when the first defendant went to Rangoon, clearly
go to show that the plaintiff accepted the hundis anconditionally,
with the intention of enforcing his remedies thereunder, if tha
same should be dishonoured, and not with the intention. of suing
the first defendant upon the original consideration.

We cannot accede to the appellant’s contention that the fact of
the plaintiff having uegotiated two of the hundis shows that the
hundis were given and taken as absolute payment; nor can we
accede to the respondent’s contention that the giving by the first
defendant of certain bundles of oloth to the plaintiff as collateral
security for the hundis, the bundles of cloth being deliverable to
the draweo only after the hundis were honoured by him, is incon-
sistent with the hundis having been accepted as absolute payment.
The negotiation of the hundis is equally consistent with their
having been given and taken as absolute payment or as conditional
payment; and as, ab the commencement of the action, the twe
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hundis wore not oudstanding in the hands of thivd parties, but
were in the plainti{f's possession, who was thus in a position to
hand over the bills to the defendant, o could bring an action on
the consideration, if the hills iu this csse, were taken us condi-
tional payment (Davis v. Rediy(1)).

The giving of additional seonrity loxr the hundix 18 w cireum-
stance nob inconsistent with their having heon accepted as ahgo-
late payment but yabher tends to confivm the infecence that they
were given and taken as such.  For these reaxons, the conclusion
we have come to is that the four hundis in question wore accepbed
as absolute payvment of the debt and that the plaintiff, theretore,
cannob sue wpon the original debt.  Fvewin the view that they
were given and faken as conditional puyment of tho debt, the
plaintiff cannot maintain this action, ns he was gnilty of lnchesin
respect of the same, and they must therafore he tronted as absolute
payments, «nd as between the first deféndant, the debtor, and the
plaintiff, the creditor, the debt is discharged.

We cannot accede to the respondent’s contonbion that inas-
much as the drawee did not aceept tho bills and the fivst defendant,
the drawer, therefore was primarily liable, the plaintiff was undor
no obligation to give notiee of dishonour to the first dofondant.
Section 94 of the Negotiable Instruments Act, 1881, recognises
that the pexson to whom notice of dishonour is given, should be
informed not only that the instrament has boen dishonowred, and
in what way, but also  that he will be held liable theveon.”

Tnon the evidence of the plaintifi’s sixth and thivd witnesses,
we hold that notice of dishonour was not given cither fn oxpross
terms or by reasonable intendment hy informing thoe first dofend-
ant that be would be held Liable thereon, and we also hold that
such imperfect notice as was given was not given withiv a reason.
able time after dishonour (vide sections 1035 and 106, Negotiahle
Instruments Act, also Jambu Ramaswamy Bhagevethre v,  Sun-
doraraje. Chetti(2)). The result, therefore, is that the plaintiff
cannot sue the first defendant for the debt any more than on the bills,
The respondent’s pleader relies upon paragraph12 of the judgment
of tho Subordinate Judge and on clauses (a), (c) and (g) of section
98 of the Negotiable Instruments Aot, and contends that no notice

(1) [1898] LR, 1 QB, L. (2) LLR., 28 Mad,, 239,
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of dishonour was necessary. 1F the plaintift relicd upon any of
those hroo excoptions {o the geweral rule us to the necessity of
giving notice of dishononr, he ought to have made the nocessary
averments in the pleadings and estublished the same. Neither
in the pleadings nor in the issuos has he relied either genorally or
specially upon all or any of these threo exceptions, and we canuot
permit hin to raise them now as cach of them involves quostions
of fact which can e sulisfactorily tried only by framing addi-
tional dssues.  We may also add that the ovidence to which our
attention has been drawn is far from making out clemly any of
these oxcoptions.  Inthe view, however, which we have fuken of
the main question involved in the case, viz., that the bills were
given and taken as absolute payment, it hecomes unneccessary to
remit gonch additional lssues for trial even if we were otherwise
disposed to do so.

The Subordinate Judge’s view that the provisions of the Nego-
tiable Instruments Act are not, or at any rate ought not to be,
strictly applied to patives, is manifestly unsound and untenable.
If any local wsage relating {o bills and notes in an oriental lan-
suage—the operation of which usage is saved by section 1, though
sneh usage way be abt variance with the Act—he relied upon,
such usage should be alleged aud established by tho paity relying
upon it.

The appeal, therefore, is allowed with costs, aud the decreo
appealed from varied accordingly. 4

Both partics agree that the plaintiff should have a decareo
for Re. 521-8-9, tho ameunt admiticd by the defendunts in the
Court bolow, with interest at ¢ per cont, from date of plaint till
payment.

Bael party will pay and rcecive proportionate costs in the
Court below.
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