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Axcanyan rate of Bs 20 a month for three yoars prior to plint and from

_— date of plaint till delivery of possession.
ENKATA - D ]
Renny, Mesgra. Branson & Bransoit --Solicitors for respoudents.

APPELLATE CIVIL.

Befure M, Jusliee Bhashyamn Ayyangar and My, Justice Moope,

1002 NARAYANA ROW (Tainp DursNDANT), APLELLANT,
. Detobor 6, v
7. -

T DHABRMACHAR (Prauermry), RuseoNvang,*
Speeific Nelief Aei—T of 1877 —~bmendinent det--XIL of 1803, a0 O--Tossession
ws Blle aguinst all bul trun awner—=Rjieet of Specizic Relief Aet coen arhere suit

:'.-:'Nb)'(mrgh! Jeore than stz months wftor digpogsession,

'BUSHU,‘;‘:&iun is, wader the Tndian, ag andee the English Taw, good tisle agrainst
aWhut the true owier,  Seetion 9 of {he Spocific Rutiel Act iy in no way incon-
“wistent with b position that s awainst o wrong-doer, prior possession of tho
plaintilf, inay action of vjechinent, is sulficient title, cven i the yoit be brought
more than six wmonths afber Lhe act of dispossession compluined of and that the
wrang-dony cannotb sucuéswl’uﬂy vesinh tlie suit by showing that the titleand vight;
to powsession are in w third person,

The anly effect of section 9 of the peeifie Relief Al is Hhab o person who has
bern dispossessed vbherwise than v due course of Loy and who brings a suamary
suit: within the time proseribed by that geetion, is ontitled fio he reingtadied even
it the defendant by whom he was digpossosged bo the tewes owner or w pevson
authorized by or claiming wnder bim,  Bub o deerno passed insneh & soit will not
hove the force of res judicata on the quesiion of titla.

Nisa Cland Gaite v. Kenchiram Bagond, (LYW Ra, 20 Cale, 579), digrentod {rom.,

Surr to establish title to and recover possession of a houso. Tho
followiig stateracnt of facts matorial to the docision is taken from
the judgment of the High Court :~-

The facts found by the lowor Appollate Court and which, in
sccond appeal, wo have to aceept are, that the unelo of the plaintiff
one Jayachar wus in possession of the site moentioued iu the plaint
since 1888, that he let defendants Nos. 1 and 2 into possession of
the same in 1892 nnder a Jease for a term of five years, that the third

“# Socond Appea! No. (79 of 1901, presonted againgt the doecrec of Leslie
C. Miller, District Judge of Salom, in Appeal Buib No. 225 of 1809, prosented

against the deeree of A. Sreonivusn Ayyangar, District Munsif of Krishnagir, in
Original Snil No. 660 of 1808, ‘
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defendant, the appellant in this Court, obtained possession of the Nunavaxa
same from the first and second defendants and that Jayachar died Ii,ow
in 1898, shortly before the institution of this suit, leaving a will Dasrmacaax,
devising the site to the plaintiff and admitting in the description

of the site that it had all along been the plaintiff’s property and

that he Jayachar held it only as the plaintiff’s agent. The District

Judge also finds that the case of the third defendant that the site

belongs to him and that his agent allowsd defendants Nos. 1 and 2

to enter into possession thereof is false, but that he obtained posses-

sion from the first and second defendants during the term of the

lease under which they had been let into possession by the plaintiff’s

unele.  On the footing that up to the date of his death or, at any

rate, until the third defendant obtained possession of the site

from the first and second defendants, Jayachar was in possession

of the site, through his tenants, defendants Nos. 1 and 2, either on

his own behalf or as agent of the plaintiff, and in the former case,

the plaintiff derives title o possession under the will of Jayachar.

The District Judge decreed in favour of the plaintiff and reversed

the Munsifs decree, which dismissed the plaintiff's suit on the

ground that the plaintiff did not establish his title to the site,

Third defendant preferred this second appeal.

“Mr. Joseph Satya Nadar and T. Natesa Ayyar for appellant

P, 8. Sivaswami Ayyar for respondent,

Jupoment.~~The appellant’s counsel contends shat the decree of
the District Judge cannot be supported as he does not find that
the plaintiff has made out his title, that the possession which he
finds in favour of Jayachar, assuming that such possession will
enure to the benefit of the plaintiff, not being for the statutory
period, ean give the plaintiff no title by preseription and that
therefore the District Munsif's decres ounght to be restored,
notwithstanding that both the Courts have found that the third .
defendant has failed to establish title in himself.

The District Munsif found that neither the plaintiff nor tho
third defendant was the owner of the site, but that one Srinivasa
Row was the owner, and that on his death his sons bave bacome
en.tftled to the same as his heirs, Tf,as found both by the District
Munsif and the District Judge, Jayachar was in possession since
1888, it must be prosumed that he was the owner f:hereof and
that if he had held such possession on behalf of and as agent. for
‘ the plamtlﬁ the plaintiff must: be presumed .to be ‘the owner

4
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Naravawa  (section 110 of the Indian Fividence Act). Thongh this presumyp-
BOW  4ion is rebuttable and, as found by the District Munsif, it has
DuARMACHAR. Joon rebutted, it is wnnecossary to call upon the Distiiet Judge to
submit a finding as to whether or not he concurs in the finding of
the District Muusif that Srinivasa Row’s sons are the owners of
the site ; for even in the view that they were the owners af the
date of this suit the Distriet Judge was right in holding that
Jayachar’s possession, whether it was on his own behalf or as the
plaintifi’s agent, was sufficient to entitle the plaintiff to recover the
site from the third defendant who has established no title to the
same nor possession prior to that of Jayachar and who, by wrong,
obtained possession of the site from the first and second defendants
a8 if they had been let into possession by himself and they had
surrendered the same to bim, and who has been withholding pos-
gossion of the site from Jayachar and the plaintiff since and subse-
quent to the determination of the lease under which the first
and second defendants were holding under Jayachar. In the
langnage of modern English authoritics, posscssion is good titls
against all but the true owner and a person in peaceable pos-
session of lund has, as against every one but the truc owner, an
interest capable of being inherited, devised or conveyed (dsher
v. Whitlock(1)). As observed by Subramania Ayyar, J., in Muse
tapha S+hib v. Santhe Pillai(2) the above principle of law is “go
firmly established as to reuder a lengthened diseussion about it
quite superfluons”. There is nothing in the Indian law which
militates against this principle and with all respect, we are wholly
unablo to concurin the view taken by the Caleatta High Court
in Nisa Chand Gaita v. Kanchiram Bryani(8) that previous
possession for any time short of the statutory poriod will not
entitle a plaintiff to a deeree for recovery of possession in a suit
brought more than six months afier dispesscssion, oven if the
defendant could nob establish any title to the disputed land.
Tn our opinion seetion 9 of the Specific Relief Act, corresponding
to section 15 of Act XIV of 1859, is in no way inconsistent with
the position that as against a wrong-doer, prior possession of the
plaintiff inan action of ejectment, is suffieient title, even it the
suit be brought more than six months after the act of dispossession

(@) LEB.,1Q3B.,1atyp. 6. (2) TLL.R,, 23 Mad., 179 at p. 183,
{3) LL.R., 26 Calc, 679,
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complained of and that the wrong-dosr cannot successfully resisb wigavawi
the suit by showing that the title and right to possession are in a sz
third person. A plea of jus fertsi is no defence unless the defend- Duarmaciar.
" ant can show that the act complained of was done by the authority

of the true owner (Graham v. Peal(1), Chambers v. Donald-

son(2)) and it is immaterial however short or recent the plaintifi’s

- possession was ( Catteris v. Cowper(3), Doe d. Hughes v. Dyeball (4)).

The only effect of section Y of the Specific Relief Actis that if a

summary suit be brought within the time preseribed by that section,

the plaintiff thercin who was dispossesscd otherwise than in due

eourse of law will be entitled to bo reinstated even if the defendant

who thus dispossessed him be the true owner or a person authorised

by or claiming under him, but a decrcein such asuit will nothave

the force of 7es judicata on the question of title.

The rule of English law that possession is good title against
all but the true ownor was adopted and cnforced by the Judicial
Oommittee of the Privy Council in the Indian cases Sundar v.
Parbati(b) and Lomail Arif v. Mahomed Ghous(6). In Sundar
v. Parbati(h) the Judicial Committee ohserved that the Chicf
Justice of the Allahabad High Court was right in his sbatement of
the law that according to the import of the authorities cited by
him ¢ possession is a good title against all the world except the
person who can show o belter title. By veasou of his possession
such person has an interest which can be sold or devised ”. But
their Lordships being of opinion that the Chief Justice exred in
not applyiug that law to the facts of that case held that the widows
of a deceased Hindun had a possessory title or interest in his estate,
nobwithstanding that a preferable title might exist in others
through the deceased devisee of their hushand and that the estate
being jointly held by the widows, though for a time short of the
statutory period alter the death of the devisee, was partible between
the widows and that either widow might maintain a suit for
partition against the other.

In Tsmail drig v. Mahomed Ghous(6) it was held that posses-
sion of land was sufficient evidence of rightas owner as against
a person who had no title whatever, and that the plaintiff was

(1) 1 Bast., 244, (2) 11 Eaet., 65.
(8) 4 Tannt,, 547, (4) 1 Moo, and M. 346.
(5) LL.R, 12 AlL, 51 at p. 56. (6) I.L.R., 20 Calc,, 834,

41%
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Wiravana ontitled to obtain o declaratory decreo and an injunchion re
R‘KV straining the wrong-doer from interfering with his possession.

DuaryiscuAr. © The prineiple underlying the rule of law in question scems to

be that acquisition of title Ly operution of thoe law of limitation

Jbeing a lawful mode of acquiring title, the person in peaceable

.possession is entitled to maintain snch possession against all hut

the true owner and that thercfore a third parby-who has ne hetter

title than the person in possession has no right fo invade upon

the possession of the latter and interrupt ov arrest his lawinl acyui-

sition of title by his continning to remain in possession for the

statutory period. Tt is the trae owner alone that is entitled to

assert his title as against the person wronglully in pessession, and

prevent such wrongfal possession ripening into prescriptive iitle,

But o third party who without deriving title ander the true ownex

and without his authority, interrupts such possession hefore it hag

ripened into preseriptive title, is a trespasser, not only against

the true owner, but also against the party actually in possession ;

and, subject to the law of limitation, either of them is entitled to

maintain a suit in ejectment against such intruder as a trespasser.

As the second appeal fails on this ground, it is unnecessary

to consider the other ground on which also the decision of the

District Judge is hased. The second appeal is therefore dismissod

with eosts. |

APPELLATE CIVII.
Before Sir drnold White, Chief Justice, and Mr. Justico Pavies.

1900, - G. VEERABWAMY (Pramrier, Avprrnant,
September 4. 0.

December 17.
MANAGER, EITTAPTUR ESTATE (Direnpant), REsproNDEwL.*

(ivil Procedure Mode—Act XIV of 1882, 5. 388 (28) —Appeal aguinst order re.
manding ease for disposa’-—Decision by Sub-Collector in summary suit under
Rent Recovery Act—Remand by District Compt--- Appecl—Rent Becovery dot—
VIII of 1863, s. 69—+ Judgment.”’ ‘

In agnmoury soit under the Rent Wecovery Ach the Sub-Uoliector held s
patbah to bo improper and relessed certain property from attaghment. On an

# Appent agningt Order No. 9ot 1903, presented agoinst the ordev of .
remand by F. H, Hamnett, District Jodge of Godavari, in Appeal Suit Ne, 59 of
1901, presented against the decision of P. §. P, Rioo, Bub.Collector of Goduvari, in
Summary Suit No.17 of 1800,



