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nent pettlement, or by any other sufficient means. And they
distinetly declared that, unless plaintiff could make out a primd
Facie case, that is a case in which he would be entitled to o decree
if the defendant did not produce evidence, his sumit should
be dismissed.

In the present caseit appears from the schedule to the plaint
that the land in dispute is surrounded by other lands held by the
defendants for which rent is paid. This is & matter which should
be taken into comsideration in dealing with the case. If it be
true, as stated in the plaint, that the land is so surrounded by
ryotti lands of the defendants, it is some evidence to go before a
Jury or Judge to show that the land forms part of the tenure of
the defendants, and is not their lakheraj holding. But no decree
can be passed adversely to the defendants on it, unless the Judge
is of opinion that it establishes a primd facid case of the nature
already described. '

The case will be remanded to the Subordinate Judge in order
that he may decide whether the land belongs to the tenure of
the defendants, or, as is asserted by them, is their lakheraj holding.

Costs will abide the result.

Case remanded,

Before Mr. Justice Prinsep and Mr. Justice O'Kinoaly.

UPENDRA NARAIN MYTI (Poarvtier) ». GOPER NATH BERA
. ' AND oTHERS (DEFENDANTS.J*

Hindu Widow—Reversionev—Declaratory Decres—Waste by Hindw
Widow— Compromise by Hindu Widow~Setting aside compromise—
~ Joint Family—Separation—Partial Separation.

Where the next reversiomer after a Hindu widow sues, during the
lifetime of the widow, for a declaration that a compromise made by her
is not binding on him, it is no sufficient ground for refusing the declara.
tion that the plaintiff may not succeed for many years to the posseasion
of the yroper&y. or that some of the property ig of a perishable nature.

The separation of one member of s joint Hindu family does not

. * Appeal from Appellate Decree No. 389 of 1882, against the decree of
P. W. Badoock, Esq., Officiating Judge of Midnapore, dated the 27th
Pecember 1881, reversing the decres of Baboo Jodu. Nath' Roy, First
Subordinate Judge of that district, dated the 27th September 1880,
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necessarily create n separation beiween the ofher members nor cause the
general disruption of the family.
Radha Churn Dass v. Kripa Sindlw Dass (1), dissented from.

1IN this case the judgment appealed from is as follows :—

The plaintiff brought & suit for declaration under Act I of 1877 to
declare a certain deed of compromise executed by the defondants void as
regards his rights as reversionary heir. e obtainod .a decree, against
which the defendant has appealed. It appears thet Madhub Bora died
leaving four sons, who lived together as an undivided family till 1264 (1867).
In thet year, as the plaintiff alleges, Nursingh Bera separated himself, but
the other three went on living as an undivided family till 1284 (1877), The
defendants deny {his, and say that the four brothors lived together till
1264, and then separated, and were never ro-united.

In Tebruary 1878, Korunamoyi instituted a suif ngainst Gopeenath and :
Chintamoni for the share of the whole property which came to her through
Ler deceased Lusband Roghunath. This suit was compromisod by the
solehnama to which the plaintiff now objecls. The defendant Gopeenath
in the solehmama agrees to give Chintamoni 15 bighas of land and Koruna-
moyi 26 bighas, and Korunamoyi for herself, and Bishtupria as guardian of
Chintamoni, agreo to give up all rights 10 the property of their decessed
husbands.

MipEVUS BrpA,

Nursiogh Bera, Go‘bnrdhun Bers, Gopoenath Bera, Munileram,
© deceased, died 1270. disd 1268=
Lishtupria,
. Golnlk=Anund-
Nobo Kristo. Roghunath Bera, moyi.
aied 1281=
Korunamoyi,
Nemya Dera, Tripurn,
dled1282 nued daceased,

10 Ohintamoni,
Upendro Nath
My,

The plaintiff alleges that Gopeenath, in collusion with Bishtupria,
executed the solehnama with the objeot of injuring his reversionary right
to the property lelt by Nemye Bera. This appears to me to ba an alle-
gation of fraud on the part of Bishtupria, and part of the relief the plain- -
tiff asks for is that the solehnams may be declared fraudulent.

The prinoipal points raised in appeal are as follows: First.—The plain-
tif is the next reversionary heir, and therefore cannot bring any suit.
BSecond,~~This is not a caso where, in the exercise of sound disoretion, n
declaratory decree’ should be made. Third==The plaintiff should have
brought g sujt for appointing n nanager to the estate, and not having

(1) T L, Ruy § Culo, 474, -
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done s0, the provision in Aot I of 1877, s 42, precludes
him from suing for a declaratory decree. JFourth~The plaintiff
alleges that Nursingh Bera separated in 1884, Asno partial separafion
of a Hindu family ean take place, the plaintiff should have proved that the
remaining three brothers formally re-uuited. He has not done thig, and
therefore the family must be considered as divided. Zifth.~The lower
Court’s finding on the evidence that the plaintif’s account of the separation
of the family waa not correot. '

As rogards the first point, I have not been abls to find any precise defi-
nition of the term reversionary heir, but it appears to me that the plaintiff
is the heir, because on the death of Chintamoni and Bishtupria, he will be
entitled fo the property as the heir of Nemye. Even supposing, lhowever,
that be is not the next reversionary heir, I should, on the authority of the
cages of Shama Sundari Okowdrain v. Jumoona Ohowdram (1), and Retoo Raj
Panday v. Lallje Panday (2), consider that he had the right to institute a
suit. Itis quite true thatin these two cases, the grounds on whioh a
remote reversionary heir can sue ure that the holder of the property has
committed waste and fraud, and that the lower Court has not in this case
found that Bishtupria acted frandulently, but I think the natureof the com«
promise, supposing the plaintifi’'s account of the separation to he true
shews that Bishtupria must have acted fraudulently, If it is true, that in
1284 the family was joint, then Bishfupria could have olaimed some 60
bighas, and abandoned all her claims, I think this ecan hardly be considered
as n mere act of waste, and the plaintiff himself distinetly alleges it to be

fraudulent. I, therefore, coneider that the plaintiff was justified in bring-

ing a suit, though whether he is enfifled to a declaratory decree will be
considered further on. The rext point is that this is not a ease in which
the Court would, in the exercise of a sound discretion, grant 2 declaratory
decree. The plaintiff is a minor and Chintamoni is also a minor, and it
may, therefore, be reasonably supposed that meny years may elapse before
" the plaintiff can inherit the property, and it is, of course, quite possible,
that he may not inherit at all. The case of Hunsbutti Kerain v. Tshri Dutt
Koer (3) is the latest case that has been brought to my notioe, and that lays
down very clearly the cases where declaratory decrees should not be grant-
ed.’ The case of 8ré Narayan Mitter v. Krishna Sundari Dasi (4) quoted
in the above case, shows that the grauting of such decrees is entirely withs
in the disoretion of the Court. The lower Court in its judgment says: “Her
(Bishtuprin's) assent is prejudicial to the plaintiff's cause which he may not
beina poaition to substantiate after all the evidence shall have been taken
away or desiroyed by lapse of time,” From this 1b appears that the lower
Oourt eonsidered that a deoree should be granted, because there is no power
to entertain a suitto perpetnate ovidenes, but in the passage quoted at

(1) 24 W. R., 88. (3) L L. R., 5 Calo,, 512,
(2 24 W. B., 399. (4) 11 B. L. B, 171,
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1883 L L.RB. 5 Cale, p. 519, the Privy Council appoar to have held that this is not
———————— a proper reason for making such decrees. In this case, indeed, as the separa-
T{%’f"{f&‘ tion, ncoording to the piaintifl; took place so late as 1264, there is as yet cer-
M‘—’TI tainly no ground for thinking that the evidence will be destroyed for some
Gornn ‘Narg time. The inconvenience of granting such decrees is evident from the con~
BERA. cludmg part of the lower Court's order, where the plaintiff is declared to he
entitled on the death of Chintamoni and Bishtupria, to a one-third share of
some cattle and paddy. This part of the order is, I thiuk, quite useless,
a5 by the time the plaintiff inherits; the cattle and paddy will probably
not be in exiatence ; if they ave, their value will bave deoreased. Under
all the cireumstances, I do not think that this is a oase whore & declaratory

decree should be passed.

The next point is that the plaintiff could have brought a suib for the
appointment of a manager, and that as he has not done so, he is not entitled
to a declaratory deoree. On the authority of the two cases previously quoted,
Shama Soondures Chowdhrain v, Jumoona Chowdhrain (1), and Reioo Rajf
Pandey v, Lalljes Pandey (2), 1 think the plaintiff might have brought such
a suik.

The Subordinate Judge alsc appears to have been of the same opinion,

28 ho apparently only abstained from appointing a manager, because the
plaintiff had only asked for a declaratory deecree, and had brought the
suit on a stamped paper sufficient for that purpose only. The remarks of
the Subordinate Judge on the seventh issue lead me to suppose thab, had
the plaintiff bronght a suit for the appointment of a manager on a pro-
perly stamped puper, the lower Oourt would have given him a decree,
appointing a manager. Whatever view, however, the lower Court might
have talen of a suit for appointing a manager, it was, I think, quite
within the power of the plaintiff to bring such a suit; and as he has
omitted to do 8o, I do not think that the lower Court could make a declara-
tory decree. The terms of the proviso in s. 42 of Aot I of 1877 are
explicit, and do not leave the Court any option in the matter.

As regards the fourth point, the lower Cowrt appears to have found
that the plaintiff's account of the separation of Nursingh Bers in 1284 is
true, and that a division of the property of the family took plase then.
If that is so, I think that the cases of Iamhari Surma v, Triki Ram
Surma (8), and of Radha Churn Das v. Eripa Sindhu Das (4), shew
that proof of subsequent reunion by agreemont is necessary. Xt appears
that the division of the joint property bresks up the family, and makes
the usual presumption regarding members of a family living together fail,
and thab the party wishing to shew that members 'of a family who
-eontinued to live together, after such division, are joint, must adducé prooi
that the members by sgreement have ro-unitod tliemselves into a joink

{1) ‘24 W. R., 8. (3 7B.L. R, 387: 16 W. R., 442.
(2 24'W.R, 399, # I, L, R, 6 Cale,, 474,
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family ; and that mere proof of commensality is not sufficient. There is

certainly no proof of any such agreement, and, therefore, the plaintiff’s
contention that the three other brothers continued to live together as a
joint family, after Nursingh’s separation, is not properly establislied.’

The District Judge then reversed the decision of the Court of GOP%EENATH

first instance and dismissed the plaintiff's suit with costs. The
plaintiff appealed to the High Court.

Mr. Twidale and Mr, Mendyies for the appellant.

Baboo Moking Molun Roy and Baboo Sarods Persad Roy for
the respondents.

The judgment of the Court (Prinser and O’KinNpavry, JJ.) was
delivered by

Prinser, J.—Madhub Bera died leaving four sous, who admit-
tedly formed a joint Hinda family. In 1264 Nursingh the eldest
separated from his brothers. In 1878, Korunamoyi, the widow
and heiress of the son of the second hrother Goburdhun, sued
the third son Gopeenath, the third brother, and Chintamoni, the
widow and heiress of the son of the fourth brother Manikram
(deceased), for her sbare of the family property. That suit
ended in a solehnama or compromise under which Gopeenath,
on the one haud, agreed to give up 25 bighas to Korunamoyi
and 16 bighas to Chintamoni, while Korunamoyi for herself
and Bishtupria, the mother-in-law and guardian of Chintamoni,
on the other hand agresd to give up all rights to any family
“property of the brothers whom they represented.

The plaintiff, a minor, being the son of a danghter of the fourth
son Manikram the fourth brother as reversionary heir after
Chintamoni and Bishtupria Hindu widows having only a life.
interest, sues to have it declared that this solehnama was collu-
sively obtained, ind is therefore inoperative as against him, and
that he is entitled on the death of these ladies to obtain a one-
third share of the family estabe held by the three brothers Jomtly
after Nursingh had separated from them.

' The District Judge in appeal has, in exercise of his disoretion,
refused to give plaintiff a declaratory decree, firat, because, as he
“remarks many years may elapse before plaintiff can inherit the
property, and it is, of course, quite possible that he may ot
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inherit at all. He next seems to think that the object of giving a
declaratory decroe in & case of this description is to pe‘rpetuate
ovidence, and that this is not a valid ground for exercising the
discretion vested in him by law. Iastly, he thinks that, owing
to the perishable nature of the movable property claimed, a
decree, which is not likely to be operative until that property has
disappeared or altered in value, should not be passed.

It appears to us that the District Judge has not exercised a
proper diseretion in refusing to give plaintiff a declarntory decrce,
if ho has established his right to set aside the compromise.

The perishable nature of some of the movable properties
claimed, and the consequent improbability that they would all be
in existence or in their present form when the plaintiff’s right to
{nherit may accrue, is not a valid reason for refusing to set aside
any deed or decree which interferes with his right as reversioner.

The Distriet Judge has, however, proceeded fo hold that the
present suit is untenable, because the plaintiff has not sued for the
appointment of a manager to take charge of his share of the family
property in consequence of the waste committed by the widows.
But, as has been already pointed out, this is not a suitto restrain
the widow from committing waste, but to sef aside a compromise
which is, if at all, only voidable by the plaintiff,

Linstly, the District Judge, in concurrence with the first Court,
has held as Nursingh the eldest of the four brothers separated in
1264, “a division of the family then took place; ** that there is
no proof of any agreement on the part of the other three bro-
thers to re-unite ; that mere proof of commensality is not suffi-
cient; and that consequently the plaintiff’s suit must fail on this
ground also.

The first point then for our consideration is, whether the separ-
ation of one member of a joint Hindu family nccessarily creates
a separation between tho other members, and causes the general
disxuption of that family,

If this "be so, then it will be for us to determine whether any
specific agreement between the other members is absolutely neces-
sary for proof of their re-uunion, and whether it canpot be pre;
sumed 'froin their sibsequent conduot.
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On the first point we have been referred to the case of Radha
Churn Dass v. Kripa Sindhu Dass (1), as an authority for decid-
ing it in the affirmative.

On the other hand we have considered the observations of their
Lordships of the Privy Council in the cases of Rewan Persad
V. Mussamui Radha Bibee (), and Mussamut Gheetha v. Miheen
Lall (8), neither of which cnses were laid before the Division
Bench, whioh decided the case first mentioned. The judgment of
their Lordships in the case of Rewan Persad (p. 168) is in the
following terms :—

% We think that it may be admitted that the primd facie pre-
sumption, where there are no circumstances to affect it, is that
every Hindu family of this class was an undivided family, and,
consequently, this presumption must prevail, unless the circum-
stances of this case lead to a contrary conclusion. Wo must,
therefore, oconsider the circumstances, having, however, first
directed our attention to some points of Hindn law which may
have a bearing upon the conclusion to be drawn from the facts.

¢ First: We apprehend it to be undisputed that a division may
be affected without instrument in writing, Secondly : That a
division may be either total or partial. Thirdly : That a separ-
ation from commensslity does not, as a necessary comsequencs,
effect a division, or,at least, of the whole undivided property.”

Moreover, we find their Lordships in the well known case of
Deen Dyal Lall v. Jugdeep Narain Singh (4) again recognizing the
continuance of the joint estate of a family after a partition so as to
separate the share of one member. It wasin that case held that,
although a member of a joint family could not alienate his share
in the family estate, the purchaser of his rights in exeoution of a
deores against him, could, by insisting ona partition ‘so as to
definitively ascertain those rights, obtain possession of a distinct
portion of that estate which represented them,

The judgment proceeds thus:

¢ Tt seems to their Lordships that the same principle may and

1) I L. R, s Cale., 474,

(2) 4 Moore's, I A, 187

(3) 11 Moores". I. A., 369 (See p. 380).

@. L. R, ¢ L. A, 247 (See. p. 266) : 8. C. 1. L B., 8 Cale,, 198,
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1888 ought to be applied to shares in a joint and undivided Hindu
Urznoma  estate, and that it may be so applied without unduly interfering
Nﬁ’;ﬁ‘.}“ with the peculiar status and rights -of the coparceners in snch

2 an estate, if the right of the purchaser at the execntion sale be

N&;P%im. limited to that of compelling the partition, which his debtor
might have compelled had he been so minded before the aliena~
tion of his share took place.”

From these observations we understand that it was not disput-
ed in argument, and it was acospted by their Lordships as a
rule of Hindu law, that the separntion of one member of a
Hindu family does not in itself affect the position of the other
members iuter se. In the case of Mussamut Chestha (1) their
Lordships (p. 380) thus describe the state of the family of the
parties to the snit :—

«The family originally consisted of three brothers—Shama
Dass, Damodur Dass, aud Koouj Kishore Dass. 1t is admitted
on all hauds that Shama Duss separated himself from his brothers,
and took his sharve of the ancestral estate as separate property.
It in, however, clear upon the evidence (and if the fact be mot
admitted, it is hardly disputed on the part of the appellant) that
the two other brothers continued joint after the separation of
Shama Dass; and, further, that for many purposes Damodur Dass
and the respondent (being his nephes, the son of Koonj Kishore
Dass) were members of a joint family at the time of Damodur
Dass’ death.” l

Speaking, therefore for myself, as one of the Judges who
decided the case of Radha Churn Dass,I am of opinion that
the point has been definitively decided by their Lordships of
the Privy Council, and had these judgments been brought to
my notiee, my judgment in the case of Radke Churn Duss would
have been otherwise. The case must, therefore, be remanded to
the lower Appellate Court to determine on the merits, whether
the compromise oan be set aside. 'We allow no costs in this Court,

Case remanded,

(14 11 Moore's I, A., 369,



