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APPELLATE CIVIL..

Before Mr. Justice Benson and M. Justice Moore.

1902. RANGASAMY NAIKEN (PraiNmirr), APPELLANT,
Septerber 1.
~ . v,

JELLI BODI NAIKEN sy ms morusr AxD UARDIAN KOMAR.-
AMMATL awp Two orirers (Derevpants), RrsvonpeNrs,®

Mortyage-—Suit by first norigagee o0n mortyuge-—Heilure  to  join  subsegueydt
mortgagee—Decvee—~—Sale in evecution of decree—Purchuse by jirst morlgagee
of martgager’s wndivided intevost in mortyaged property-—Subsequent suil

for partition and possession—Right of second, mortqagee to redeem,

Tn 1886, two defendanis mortgaged certuin proporty to plaintiff. In 1891, the
same defendants executed a second mortgago over the same proporty in favonr
of the present third defendant. Tn 1894, plaintili bronght o suit on his mortgage
document against lhe mortgagors, hub ho omitied to make the prosent third
defendant o party, though the latter was in possession, ab the time, a8 mortgages
wnder his document of 1801,  Pliintill obinined a decres and the undivided shave
of first defendant in the movtgaged property was sold at a Court anction, and was
purchased by plaintift, who now hrought the present suit for pavtition and for the
vecovery of first defendant’s shave. Third defendant vontended that he was
entitled to redsem plaintifl : ‘

Held, that plaintifl was nob entitled to obtain possessinn withoat puying off
the third defendant (second morbgagee), and it wag immaberial whethor plaintift'y
failure to join the second morbgageo ns o parky to the provious suit was wiltful or
due to ignorance of the fuct that » second mortgage existed,

Svir for partition. Plaintiff had purchased, at a Court auction,
the undivided share of fivat defendant in items 1 and 2 of the
family properties of dofendants Nos. 1 and 2, who were jointly
interested in items 1 to 4 of the property which formed the sihject-
matber of the suit. The Court sale was held in excontion of a decree
obtained by plaintiff in Original Snit No. 232 of 1804, in which he
sued on a mortgage deed dated 22nd October 1886, execated in
plaintif’s favour by defendants Nos. T and 2,who admitted plaintiffs
claim., On 25th Angust 1891, defendants Nos. 1 aud 2 executed a
second mortgage in favour of tho present thivd defendant,  Dlaintiff
now admitted the genuineness of this mortgage to third defondant,

* Second Appoal No. 598 of 14901, yresented agoingt the decvee of W, I1.
Thamnett, Digtrict:fudge of Goimbatiore, in Appeal Soil No. 117 of 1900, prosonted
against the decrom of 1. Badasiva Ayyar, District Munsif of Coimbutors, in
Original Suit No. 238 of 1869,
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but he had omited fo make third defendant a party to his Orviginal
Snit No. 232 of 180, though third defendant was 1n possession, as
mortgagee, nndor hig document of 1801, at the time. The conten-
tion now pub forward by third defendant was that he, assubsequent
mortgagee, wag entitled to redecm plaintiff’s mortgage of 1886, and
issues wore vaised on that point. The District Munsif held that
third defendant was entitled to redesmm plaintitf’s mortgage and
cave judgreent for plaintiff that, in the event of third defendant
failing to redeem plaintifs mortgage by paying the amount of it,
with intevest and costs within a month, plaintiff should recover
possession in execubion of one:-ha]f share in items 1 and 2, the said
properties tc he divided by metes and bounds in fwo equal shares.
Plaintiff appealed to the Distriet Judge, who, following Venkatx
Somayezuiu v. Kannom Dhora(1) upheld the Munsif's deeres and
dismissed the appeal.

Against that decree, plaintitt preferred this second ﬂppe&l

8. Kasturiranga Ayyangar for appellant.

1. R, Kréshnaswani dyyar for third respondent.

JupemeNr.—The case is exactly on all fours with that of
Venkata Somayazulu ». Lannam Dhora(1). The plaintiff clearly
eould not obtain possession without paying off the second morteagee
who was in possession and the plaintiff’s suit for possession might
have heen dismissed on that ground as the plaintiff did not offer
to redecm.  The seeond mortgages, howover, was willing to pay off
the plaintiff’s prior morbgage as he might huve done if he had beon
made a party to the suit hrought by the plaintiff on bis mortgage.
The second mortgagee is elearly not liable to suffer, hecause the
plaintiff failed to wake him a party to that suit, and it makes no
difference to the seeond mortgagee whether the plaintiff’s failure
was wilful or due werely to ignorance of the existence of the
speond mortgage.

Asg to the amount which the sccond mortgagee has to pay we
agrec with the lower Cenrts in holdiug that it is the amount he
would have had to pay it e had been made a party to the plaintiff’s

suit, as he onght to have beon,  Heo elearly caunot he made liahle

for more, heeause the plaintiff in ignorance of the sccond mortgagoe
paid an exeeasive price for the eyuily of redemption.
The socoud appeal [ails and is dismissed with costs.
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TANE AN Tf the money has not heen already deposited the time for
Rarkex tha second mortgagee paving if is extended to two months from
. - voon
Kowsran-  this date,
MAT.
APPELLATE CIVIIL.
Brfore Mr. Justice Benson and Mr. Justice Muore.
1002 AKATTT MOIDIN KUTTY Axp TW0 OTTIRRS

September 1,

% (Praizriers), APPELLANTS,

v.

CHIRAYIL AMBU axp avoraur (Drrenpanrts), Resconpanrs

Moréyeyge——Privrity aecording to dafe of possession by tiva purchasers of
the mortyaged property.

On 7th October 1890, the proprivtor of cerbain land mortgaged it lo plaintiff

and on 30rh October 1893, he also martgaged it to fivst defendunt.  Tn 1895, first
defendunt. sued on his wortgage, abtained o decree, gob the property sold and
‘\pm'chusc’ed it himself, obtaining possession in July 1807, Plaintift also gued, in
1897, on his morigage and also obtained a decrens und purehasnd the proporty ab
pubi“j\c. anction, and obfained possession in Novembor 1898, Ou the present suib
]Jeiug“ﬁsmught by praintilf to reeover posscanion :

Held, that us botween the two purchagers Lhe (uestion of priority must he
dutermin‘ud, not by reference bo the dnto of the mortgage documents, bui uecord-
ing to the ygi&f(}ﬂ of the saleg and recovery of possession under thow ; and thak, in
consequence, plaintifl’s suit, which was one to oust the gocond deftndant from
possession, mnst be dismissed,  Any rights which plaintitf wmight have ou the
strength of his mortguge mast bo enforced {n anobhor suit,

Surr to xecover pussession of land. Tho property in gnestiou
helonged, originally, to one Raman Nambiar, wlo, in 1888,
hypotheeuted b (with other propeety) to . A Suppi.  On 3ed
October 1890, Raman Nambiar paid off that debt by bovrowing
from aud hypothecating the sane proposty (with another paramba)
to Unvaman Nambiwr.  The Jocuunent wituessing this hypotho-
cation was filed as exhibit TIL By a bond, dated 7th October
1890 (oxhibit C), Raman Nambiar hypothecated the property to
plaintiff.  On 30th October 1893, Raman Nambiar again exceutad
a bond in favonr of Unnaman Nambiar (exhibit 1V), by which

# Becond Appual No. 501 of 1901, presentod sgaings the deerce of M. J. Murphy,
Distriet Judge of North Mulabar, in Appeal Nait No, 154 of 1000, present.od aguinst

the decree of K, Tmbichonni Nuir, Distriet Mousit of Gannanoro, in Ol‘i’gi nal Suit
No. 531 of 1809,



