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Before Mr. Jnstice Be-mon and Mr. Justice Moore.

1902. R A N G -A S A M Y  N A I K E N  ( P l a t n t o t ) j A p p e l l a n t ,
September 1.
_ _ _ _ _ _ — —̂  V.

J E L L I  B O D I  N A I K E N  3 Y  m s  m o t h e r  a n d  c iu a e d ja n  K O M A R -

AMMAL AWTl TWO OTUERS (BEPiSN'nANTS), ffKSl'ONDKWTS.’̂ '

Mortijage—Suit h>j fimt mortgagee o?i morhjagc—Failure ko join suhmj'mnt 
mortgagee—Decree—Sale, in execuiion  of docrpe—Pn-rcliiisr. hi/ iird inorhja^eo 
of mortgagor's undivided mierest in iiiorfijaged property—Suhseqmvi'i suit 
for partition and ^o^^eftxion—Iliciht of second morUtwjoe to redeem.

In 1S86, two defenilanis moriig-ag’ed fifii-tain projiortj' to plaintiff. In 1891, tli© 
ga,m0  clofenflants executed a socnnd moi’tgaffe (j-vrt tlic' samo pi'0 ]>nrliy in fa’̂ 'oiir 
of tlie present tliird defends,nt. in 1894', j)laiiitiJThroTigh.t' n, suit rm his mortgage 
document against the morfc^ag'ors, huh ho omibted to make tlio prosont third 
defendafflt a party, thou«'b. the latloi- wus in puHsoaHinTi, at tlu* timo, as mortgag’oo 
Trader Hs documeDt of 1891. Pluintifi! ob( ninod a, doinrio a,nd the undivided sliar« 
of fii-st defendant in tho movtgagod iiroperty Wiifi sold a,t a Court auction, and waa 
purchased bjr plaintiffi, who now 'broug'hti tlio preKdiiii suit, I'oi- partition and for tlio 
recovery oE first defendsiiit’H share. 1'h.ird did'ondaiifc luini.eadcd tkat lio waH 
entitled to rodeem plaintiff;

Held, that plaintiff was not entithHl to obtain posRotiHion without payin^  ̂ olT 
the third defondant (pocond inortiS?ao’e(!), and it was immafceria,! wlK.̂ iJior plaititilT'fi 
failure to Join the second inorLgag'oe as a jiariy to tho pnjviouH Huit \vu,s wilful or 
due to ignorance of the fact iliat a second mortgage existed.

StriT for partition. Plainti-ffi had pra'cliasecl, ai a Oonrfc aiictioE, 
the undiyided share of first defendant iti items 1 jmrl 2 of th(j 
family properti.eB of dofendantR Nos. 1 and 2, who wore jointly 
interested in items 1 to 4 of the propertywhioh formed the sn]:)jeot- 
matter of the siiit. The Ootnt sale was held in, exooiitioii of a deorcio 
obtained by plaintiff in Orig'innl Suit No. 233 of 1,804. in, w,hic1i lio 
sued on a mortgap̂ ’e deed datod 2‘2i.id Oett)bGr ISF-if?, esecated in 
plaintiif’afaTOurlfj doleridaiifcw'N'os. 1 .'Hid 2,w]i;o adnritfcod plaintiff’s 
claim. On 25th Augrisfc 1891, dot'ondauts Nua, 1 nnd oxemted a 
sBftond mortgage in favour of th(3 present third defendant. I^laintiff 
now admitted the genuiuoness of this niortgage to third defend ant,
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* Senond Appoal No. 598 of IHOI, presejited against tho decree of F. IT, 
TTjwmott, lOistrict.Mudgo of Ooimhatore, in Appoal Suit A'o. X17 of 1900, ]«■•('son tod 
atrainst the diioree of T. Sadasiva Ayyar, Disti’iat MunBif of Ooitalia.tor(s. iu 
Original Suit No. 2:?8 of 1899,
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hutiio had omiited to mu,to tliird d.eferidant a pai’by in M« Original .H,.\iV(;AsiMT 
vSnii; No. ‘332 ol.‘ ISO t, thong-li tliird defen.daiit was in pos.sossioii, as 
mortg-agce, anrlof his donumoiit ol; 1801, afc the time. The oonteii- Komaeam- 
tioniiow put forward by third defendant was that he, aa sabsequent 
mortgagee, was oiititled to redeem plaintiff’s ni.ortg-ag'e of 1886, and 
issues wore, raised on that point. The Bistrict Mimsif held that 
third defendant was entitled to redeem plaintiil^s mortgage and 
gave judgment for plainti-ffi tliat, in the eyent of third defendant 
failing tn riuiGoni plaintifi’a mortgage b j paying the amount of it, 
with interest and costs within *a, month, plaintiff should recover 
possession in execution of oiie-haJf share in items I and 2, the said 
properties to he divided by metes and hoands in two equal shares.
Plaintiff appealed to tho District Judge, who, following Venkata 
8ommjamlu v. Kannam ])}i(y)ri[^) upheld the Munsii’s decree and 
dismissed the appeal.

Againfit that decree, plaintiff preferred this second appeal.
S. Kmtiinrcmga A-yycmgav fox appellant.

T. Bu KfiHlinmmmi Ayyar for third, respondent.
J u d g m e n t .— The ease is  exactly on all f o u r s  with that of 

Yenlmia Sommjazulw Kannam I)hora{V). Tho plaintiff clearly 
could not obtain possession without paying off the second mortgagee 
who waa in possession and the plaintiff’s suit for possession might 
have been dismissed on that ground aa the plaintiff did not o:ffer 
to redeem. The second mortgagee, however, was willing to pay off 
the plaintiff’s prior mortgage as he might have done if he had been 
made a party to the suit brought by the plaintiff on bis mortgage.
The second mortgagee is clearly not liable to suffer, because the 
plainti:!! failed. 1;o make him a party to that suit, fi,nd it makes no 
differeneo to the sooond mortgagee whether the plaintr.ffi’s failure 
wa« wilftd or due merely to ignorance of th.e oxistenco of tho 
siocond mortgage.

As to tho amonut wliieh the Bceond mortgagfic has to pay we 
agrt̂ o with the lowoi' (.lourts in lioldiug that it ia the amount he 
would iiave had to pay if ho liad been made a party to the plaintiff’s 
suit, as he ought to liave been. He elcarly eannot be made liable 
.for nioro. btjeauae the plaintiff in igJioranoo of the second mortgage 
paid an excessive price for the equity of redemption.

Tho Boeond appeal fails and is dismisiiied with costs.
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lUNGvsAMv If tlie money lias not l)eeii alrc.adj depoaitcd the tiaie for
Naikkk second inor^ag'eo payiiig it is extoiidcd to two months froixi

486 THE INDIAN LAW BEPOBTS. [VOT.. XXYI.

Komab.̂m- this date,
ALMi.

APPELLATE CIVIL.

B p fore M r. J u d k e  B en son  and Mr. 'Jm liee M oore.

A K A T T I  M O I D I N  K U T T Y  a n d  anvo OTn'Kiis

Soptcmbei- 1, (TLAINTIirFS), Al'FBLLANTS,
30»

■  ...........  V.

O H I B A Y I L  A M B i r  a n d  a n o t h e r  (Bji’PENDANTs), K esl'on d e n t s .*

Morfijci'je— Priurity arrcrdtnij to date 0/ jjo.s-wc.ssioi! Ity livo punhat t̂'i'n of 
the mortijaged proppriij.

On Yfch Ochuber 1800, tlit̂  propriofcoi’ nf eortaiQ land inoi.'i"a£>'od if, l,o pluintiff ; 
and on Ootobor 1893, ho also innrt^'ngi'd it to iivBl. ddfttnda/nfc. In 1895, firali 
defmidiiut sued on his laorfcyat^v, iditained ti, deorci;, g'ofc ilio proiici-l'y sold and 

I'DUi’oliasod it Idmself, obtainin'^ poasesRion in July 1807. Plainiil'f alao sixod, in 
r?;t!)7, oaliiK iuoi'Lgag'0  and also oljfeiiued fi dettroti and liiircliasi'td Lh.e proporty at 
public anciiion, ixnd obtiaiiuid pOHSnssion in Novcml)er IS9S. Oii tko pfosonf. .suili 
'being'bi'OTighl by x:>!aiijfcit'!' to rcco-vci- poBSc-SFiioi) :

Hcldf tliiifi iis botween tho two purcluisors Mic c|nosiiioii of prioricy mast bo 
dot.ermiaciil, not by reforonee to tho dat(' of tlio 'inortg'a;.'if (looin'U(?nf',s, biii’i aocovd- 
hig to tlio dates of the Falcs and reciovt.'iy of jjossospioii 1 1 1 1  der th(Mn ; and tluit, in 
cuns6(]ueiic(!, plaintitt’s suit, ■\viiicii wan ono to oaab the second dGl'i'iidatit from 
possession, ranBt be dismissed. Any riglits '.vhich pkiiiutit'f iriight luivt! on tho 
strength of his mortgug'o mast be eiiforcod iu aTiotiioi' Huit.

Suit to rooover posaossion ol; laiid. The propoi'ty in (|n.estioiL 
heloiigt'd, origiaally, to 0110 Euraan Namltiar, iu 1888,
hypotheoatod it (with othor pjx)pot'fy) to i*. A. Suppi. On Jin!, 
Octobor 18S)0, liamaii ISfanibiar paid off tiin,t dciltt hy hollowing' 
from and. hypothecating- the samo property (with auotlior paramha) 
to XJniiamaii Israra])iii,r. The doeiuiiciit wit'ti.os«iiig’ this Iiypotho- 
ciatiou was filed as oxhibit III. I>y a hoiid, dated 7th Octo])6i' 
1890 (oxhibit 0), lta3ii.aii Nami >iai- hypothceatod the property to 
plaintiff. On 30th Octobor 1893, Eaman Namhiar again exooutod 
a hond in faTonr of IJnnainau Namhiar (oxhihit IV ), ]>y whi(th

Boooud Appeal No. oOl of 3‘.)()1_, proHciitod fif̂ ainsit th,i’ deurcio ct£ M. J. Mnrphy, 
District, Jiido'e of Iforth i\l(daljar, in Apjiffil Hiiit No. I5 i of 190U, [u'espnl.rd a '̂ainHt 
the dfMjree of 1C. Inibichunni Nair, DiHtrict Mtinsil' of Gannanoro, ia Oi'iginal Suit 
Fo. 5,31 of 1809.


