
part of tlio p ro s G o u t io n  that the accused had removed a,ny trees or JSjii'eeob
V  •

shrubs from tho land. V b n k a 'k n a

Tho Aotiiig Public Proscciitor in support of the roforcnco. Pkabho.

Ordek .-— Both tho lower Courts appear to have based their 
decisions on the asaumptioa that the mere cultivation of the laud 
in question iiiYolvod a "  clearing witliiu tho moaning of section 
21 (a) of the Madras '.Forest Aot, 1882, and that tho only point for 
consideration was whether what had been done by tho accused 
was '• frosh.’  ̂ It sccras to ns that the word ‘‘ clearingm eans 
something- in tho nature of tho removal of trees or shmbs. Tho 
provision is a ponal one and mast bo strictly construed. There ia 
no evidence that there was auy removal of trees or shrubs by the 
accused or that cultivation of the land in question could not be 
carried on without such removal. In cm’ j udgrnent there is no evi- 
donce that the accmacd committed an aot prohibited by section 21.

The conviction and sentence must be sot aside and tho fine, if 
paid, must l)o refunded.

VOL. X X V L ] MADBAS SERIES. i l l

A P P E L L x iT E  C R IM IF A L .

Before 8'ir Arnold White, Ghief Justice, and Mr. Jmiice Bcmon,

BELAG-AL EAMAOHAE.LIT (Secom-b  D bpendais t̂ ), P e t it io n e k ,
 ̂  ̂ October 28.
V.

EMPEEOE, B e sp o n d b k t

Crim inal I ’rocedurc (Jode-—A c t V nf I8l.)8, ,s.s. 112, lib , I'H'j 145—iVo/.ice to [liru 
uccuntii fo r  ihrea ‘numlliH— Ordor lu rjivo taccimiij fo r  Livaloc munihn— Validitij—- 
Dincrtilion to jp-occcd under a. 107 or s.s‘. 144' and 145.

Wlicro a notice is issued under section 112 of tko Code oi’ Criminal Procuduro 
to a dcfeudanfc to yhuw cauao wli.y lio slTould not g-ivo socwrity to bo oE good 
IjeliavioTir for tlmio niontlis, ilic Magistrate has no ]>o\vei' to order security to bo 
given for u. longop period.

Where a defendant is foxind by tlie Magistrate to bo in posBt'ssioii of land 
about whidi a dispute ocours:?, the Magist.rato ia not boimd to aot under soctious

* Criminal Heviaion Case No. 400 of 1902, presented under soetions 435 and 
489 of ilie Code of Criminal Procedure, praying tlio High. Court to revise fclioprp-. 
ceedings of B. 0. Smith, Hoad Asisistanfc Mng-istrate of Hospet, dated 3rd Juufi' 
1902, in Miscellaneous Oaeo No, 3 of 1902.



E fJ a ^ a l  lias a di scrof ci uu to pi'tjceed d ih ei L U icin i ' seotiou 107 o k  inuler
K,A.;iAC:H,vftT)U sections 144! and 1-iS of Lhe Code.

'*'• Doleqohind. Oho'wMni v . Vhaim Khaii', (l.L.Il., 25 Calo., oo'J), tiisfcinguisiiod.■EsincROR.
Obdeii to give security to keep the peace. T ie  Head Assistant 
Magistrate of Hospet ordered two defendants to execute a bond fov 
Rs. 100, with one surety each for a like sum, to keep the poacc for 
a year. The uotico which had lieen issued to the defendants oalled 
on them to show, cause why they should not give security to li(3 
of good behaviour for three months. Second defendant filed this 
criminal revision petition, contending that the order was. ^vron.g': 
and that having- regard to the finding of the Magistrate that the 
petitioner was in actual possession of the lands over which the 
dispute arose, the Magistrate should, if at all, have taken security 
only from the first defondantj or otherwise protected the petitioner’s 
possession under section .145 of fcho Code of Criminal Procedure.

T. 8. Kriahna Atjyar for petitioner.
The Acting Public Prosecutor in support of the order.
Ordee.—The notice under section 112, Orirainal Procedure Code, 

was to the petitioner to show cause why he should not give seoui’ity 
to be 01 good, behavioio’ for three months, ])ut the order afterwards 
issued under section 118 binds the parties for a year.

Section 1,18 expressly provides that “ no peraoa shall be ordered 
to give security . . . .  for a period longer than that specified 
in the order made under section X12.”  The Magistrate had no 
power to make an order for more than three months, the term in the 
notice issued under section 113,

We therefore revise the Magistrate’s order by substituting 
three months for one year.

It is urged that the proper course was for the Magistrate to have 
acted under sections 144, 145, Criminal Procedure'C'odo^ and 
roliance is placed on the ease of JMegohind Chou'̂ dbrij v. Dhmm

The facts iu that cawo are clearly distinguishalilo from those in 
the present ciiso, but evi.ui were it otherwise wo are not prepared to 
say that we should take the ,s;in'Ki view. We think the Magistrate 
has a discretion to proeced undftr ,s('(ition 107 or sections 144, 145, 
Criminal Procedure CJode.
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