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part of the prosceution that the accused had romoved any trecs or
shrobs from the land.
The Acting Public Prosecutor in support of the reference.

Orper.~—Both the lower Comrts appear to have hased their
decisions on the assumption that the mere cultivation of the land
n question iuvolved a ¢ cleaving ” within the meaning of scetion
21 (@) of the Madras Forest Act, 1882, and ihat the only point for
consideration was whether what had heen dome by the accused

’ means

was “fresh.” Tt scerms to ns that the word © clearing’
something in the nature of 1he removal of trees ox shrubs,  The
provision is a penal one and must be strictly construed. There is
no cvidence that there was any removal of trces or shrubs by the
accused or that cultivation of the land in question could not be
carried on without such removal. In our judgment there is no ovi-
denee that the accused eommitted an act prohibited by scetion 21.

The conviction and sentence must be set aside and the fine, if
paid, must he refunded.

APPELLATE CRIMINAT.
Before Sir Arnold White, Chief Justice, and Mr. Justice Bonson,
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Criminal Procedure Code—-det Vo 1808, ss. ].12, 118, 144 145—Nolice to yive
seeurity for three monlls—0Order Lo give secwrily for Lwedve muntls-~Validity—
Diserelion to procecd under 50 107 or g1, 140 gud 145,

Where o notico is issued under seetion 132 of the Code of Orimizal Procodure
to a defendint to show canse why lie showld not give security to be of good
behaviour for three months, the Magistrate has no power to oxder security to be
given for o longor period.

Where & defendant is found by the Magistrate to be in possession of land
abont which a dispute ocours, the dMagistrato is not hound lo ach under sections

# Criminal Revision Case No. 400 of 1902, prezonted nnder socticns 435 and
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489 of the Code of Criminal Procedure, praymg the High Court to revise tlie pro-.

ceodings of B. 0, Smith, Hoad Assistaut; Magistrate of Hospet, dated 3rvd June
1902, in Migccllaneons Caso No, 3 of 1902.
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1dek and 145, bub har u discretion ko proseed cither wider gection 107 or wwler
gections 144 and 145 of the Code.
Dolegobind Chowdhry v. Dhaww Khaa, (1L, 25 Cale., 559), distinguishod.

Orprx to give security to keep the peace. The Head Assistans
Magistrate of Hospet ordered two defendants to execute a bond for
Rs. 100, with one surety each for a like sum, to keep the peace for
a year. The notice which had heen issued to the defendants called
on them to show cause why they should not give security to he
of good behaviour for three months. Sccond defendont filed this
eriminal revision petition, contending that the order was.wronyg :
and that baving regard to the finding of the Magistrate that the
petitioner was in actual possession of the lands over which the
dispute arose, the Magistrate should, if at all, have taken security
only from the fivst defendant, or otherwise protected the petitioner’s
possession under section 145 of the Code of Criminal Procedure.

1. 8. Krishna Ayyar for petitioner.

The Acting Public Prosceutor in support of the order.

OrnEr. —Thenoticeunder seetion 112, Uriminal Procedure Code,
was to the petitioner to show cause why he shoald not give security
to be of good behaviowr for three months, but the order afterwards
issued wuder section 118 binds the partics for a year.

Section 118 expressly provides that “mno person shall be ordercd
to givesecurity . . . . foraperiod longer than that specified
in the order made under section 112.” The Magistrate had no
power to make an order for more than three months, the term in the
notice issued under section 112,

We therefore revise the Magistrate’s order by substituting
three months for one year.

It is urged that the proper course was for the Magistrate tu have
acted uunder scctions 144, 145, Criminal Procedure Code, and
roliance s placed on the case of Dolegobind Chowdhry v. Dhanw
Ihan(l).

The facts in that case are clearly distingnishable from those in
the present case, but eveu were it otlierwise wo are not propared to
say that we should take the same view.  Wo think the Magistrate
has o diseretion to proeced under scetion 107 vy sections 144, 145,

Criminal Procednre Code.

(1) LILR, 25 Cale,, 55,



