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APPELLATE CRIMINAL.

Before Mr. Justice Subralmania Ayyar and Mr. Justice Davies.

GUAZALA YMANUMAN (Prisoveg), ATPRLLANT,
2.

FEMPEROR, RespoNDrNT.®

Penal Code—Act XLV of 1860, su, 305, &L1—laryes of dacetty and vecoiving stoden
propert y-—Llirge Lo fury—Dosseasinn of stolen propevtyp— Misd ivection,

On the trial of wn aceused, betfore o Judge and jury af a Court of Session, for
dacoity anid receiving atolen property, the Judge, in his charge fo the jwmy,
divecled them that the fach of w stolon shirt having been found in possession of
the aceused two months after the dacoity, was sufficient to justify them in
convictiug the acensed of the dacoity :

Feld, on appeal, that this was o misdivection. Whether the possession of the

stalen properby was recent enough to warrant a conviction for the substantive
offence was o matter onlirely for the jury apd should not have been pub to them
in the positive way which the Jndgd adopted.
Crniarars of dsevity, nuder scetion 393, and of xoeeiving stolen
property under section 411 of the Indian Penal Code. The
Sessious Judge, in the conrse of his charge to tho jury, gave the
inllowing divection :—

“This i3 o simple case.  On 8lst January of this vear a dacoity
took place at Sanganakal iv the houso where the elevks of the
Distriet Comrt wore staying.  Proscenbion witnesses Nos, 1 and 2
are two of the clerks who wore there.  The first of them lost, among
other things, a flannel shivt. 'This shirt is identified both by the
clork and tho man who made it for him (prosecation third witness),
and also the tailor (proseention fowrth witness), who eut tho shirt
from the eloth.  T'wo months afterwards, in conneetion with the
mvestigation of another dacoity ab Halvi, the Yoemmiganur In-
spector (prosecution fifth witness), scarched the houses of Korachas
and also snrronnded certain date topes wheve a wanclering gang
of Korachas was encamped. [Four oub of ton wandering Korachas
were captured. One of these is the prisoncr hofore the Couxt.
Upoen him was found the ideutical shirt lost by the elerk in the
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dacoity.  Two Inspectors (prosecation witnesses Nos. § and 6), who
were present at the arvest of the neenseld prove that he was actually
woarlng the tell-fale garment.  The possession of a dacoited
article within so short o time after the commission of the dacoity
is evidenwee of dacoity against the acensed unless he can prove that
he honestly came by it.”

Tho jury eonvieted the accused ou hoth charges and the Judge
sontenced him to five yoars' rigorons imyprisonment (the prisoner
admitting a previous convietion).

The acensed preferred this appeal hut was not represented.

"The Public Prosceutor in support of the vonvietion,

Jopament.~—There was a clear misdirection to the jury in the
Judge’s directing them thal the finding of the stolou shirt with
the accused two months after the dacoity was “ so short 7 a time ag
to justify them in convieting the accused of the dacoity itself.
‘Whether the possession of the stolen property was recent enough
to warrant a conviction for the substantive offence was a matter
entircly for the jury, aud should not have heen put to them in
tho positive way which the Judge adopted. The jury have not
only convicted the acensed of being in possession of stolen property
under seetion 411, Tndian Penal Code, hud have alse found him
guilby of dacoity itself. Thisis manifortly a contradiotory ﬁnﬁing
for if a man steals an article, he cunnot alse bo convieted ot
receiving it, and the verdict of the jury as i is, cannot stand,
We think the jury primarily intended to eonviet the avensed of
the offence under section 411, Indian Penal Code, and their con-
vietion of the offence of dacoity as well was due to the misdireetion
pointed out above. We therefore set aside the verdict of guilty
of dacoity and confirm the verdict of guilty of the offence under
saction 411, Indian Penal Code. In lien of the sentence inflisted
hy the Judge, we sentence the prisoner to two years’ rigorous
imprisonment under sections 411 and 75 of the Indian Penal
Code, ‘




