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The aceused proferred this Criminal Bevision Potition.
P, Nagabhuwshanmm Lor petitioner.
K. Sreenivasa Ayyungar for complainaut,

Daviug, J—1 am vmable to sen wherein the defamation con-
siste.  The complainant had, as & matber of fact, been convieted of
theft and sent to jail and that thelt was of property belonging to
the very temple the uppointment to tho “ archakaship ” of which
was in question.  There was no havm in the acoused, who i the
trustee of the tomple, prublishing that fact in ovder to forestall the
complainant from sebting wup his rights in rogard to o joint
“ archakaship” hecause it was in the intevests of the temple that
the trustee so acted. The convietion musthe set aside and the
fine, if levied, be refunded.

Bewnsow, J.—The statement alleged to be defamatory is that
the complainant had gone to jail for having cariied away certain
idols, That statemont was true, and the alleged defamatory
statewent was no more than the publication of the resalt of pro-
ceodings in a Cowrb of Jnstice, which is speeially declared to be no
dofamation by exception 4 to sceion 499 of the Indian Ponal
Code.

Tho convietion must he reversed and the fine, if lovied,
refunded.

APPRELLATE CRIMINAL.
Bofre Hr. Justive Devies and Mi. Juslice Benson.

MEYYAN anp awornug (Accusen),
v,
EMPEROR (Respovpryy).*
Criininal Procedure Code--Act ¥ of 1893, gs. 8301, 407 —S8entence of whipping by

Seeond-class Mayistrale —dppeal—dpplication for postparement of sentence ti(l
hearing of uppeal—DRefusal--Validity,

When o Second-class Magistrate pnsges o sentence of whipping only, without

fuprisonment, he s no power to postpoue the excention of the sentence pending

s (faso referred (Crimisal Revision Case No. 17 of 1002) for the orders of

tha Fligh Court in aecovdance with the proccodings of this Comrt, datod sth
Septemher 1902, No. 1750 Iy by AL G Cardew, Disiviet Magistrafe of Madvura, |
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an appeal by the accused. It isonly when whipping is added to imprisonment
in an appealable cage that the whipping may, and ought to, be postponed nndor
gection 391 of the Criminal I'rocedure Code,

Senrence of whipping passed by the Second-class Magistrato of
Sivaganga. The Magistrate refused to allow time for an appeal
to be preferved, and the sentenco of whipping was oxecuted.
Upon the appeal being heard, tho sontence was quashed. The
District Magistrato made this reference to the High Counrt as to
whether the execution of o sentence of whipping, when it is the
sole punishment, may be postpoued to allow time for an appeal fo
he preferred.

OnrpER~—In ounr opinion the vefusal of tho Second-clasy
Magistrate to postpone the sentence of whipping pending the
intended appeal of tho accused was the only order he could legally
pass.  The Code makes no provision whereby a Magistrate impos-
ing a sentencee of whipping only can suspend its execntion, nor
does it provide for the detention of a person so sentenced to allow
of his appealing, uor for his re-arrest to undergo the whipping if
the senbenco is confirmed on appeal. It is only when whipping is

‘added to imprisonment in an appealable case that whipping may,

and ought to, he postponed (scetion 891, Criminal Procednre Code).

No doubt this state of the law, in effeet, deprives persons
sentenced by a Seeond-claws Magistrate to whipping only, of the
right of appoal which secbion 407, Uriminal Procedure Code, gives
thom and we agree with tho Distriet Magistrate that such o
result is unsatisfactory. It ean, however, only be corrected Ly the
Legislatwre, The diffienlty docs not arise in the cage of First-class
Magistrates, as the Code gives no right of appeal against a sentence
of whipping only hy such;Magistrates (section 413 of the Uriminal
Procedure Code).




