
APPELLATE CRJMmAL.

Before Sir Arnold White  ̂Chief Justice, and Mr. Justice Moore.
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Qrvmnal F/occdiirc Code—Act F of 189S, ■‘J. 235— Saiw ti'ani-ar.livn ” —Kiduupplikj 
of cliilcl and asaav'lf, ai a Inter date, on noihcr-^'CnJifiction — ValidUy,

An accnsecl wa.a clin.rg'ed and tried n,t trac irinl wiMi tho ofl’onf̂ OB of Iddnappmg, 
wrongful cnnfineiiient. and ussanlt, aii(2 ooiivkit.nd, 1'lin ease I'or tho prosocutimi wafi 
that tho accused had kidnripped oiid vvrongrollf coiUhiod a boy, find cliafc whentbo 
boy’ s inothev, a day or two aftorwavds, went to tho houBO of fiho accnsed uiidasked 
i.hat tho boy might bo plloivod to I’ctwrn toJicr, tho Jiccnsed assaulted the mothei’. 
Thcj conviction vns nphehtby tlio Sossiona Oonrt. On a rovision petition being 
Iji’cfen’cd in the- High Oouvt:

Edd, that tho chai'go of nsaaalt mi<>ii.t to Jiavo lioon brought Ropai’atoly and tried 
separately. Tho kidiuipping- and (lie aasainlli woro not committod in cmo series of 
acts Ro conncct'od togethot as tc toi'iii ono transaction, 'i'he offencc of kidnapping 
is complote 'v\dieix thcj ininor is actually talien from ItiMi’ful ganrdianslu'p, and it is 
not an oi'feiice cotiliniting an Ion," as tlie minor ia kopb out of such griardianship. 
JJren assuming’ 1hat on tho facts of this c u s e  tho ] ) v o c o r s  of “ talcing ”  or "  cnticing” 
was going on. at tlio latno of the allo^-ed assault on 1hc nuiihcr, it was doubtful 
whother the usaanlt waw ono of a Kori«3 ai acts fso oojnioctPil tog’othfi'm  to form 
the game trmisnotion, and tliG charge of assault should haw been bvuught and 
tried scparatoly.

Ch a r g e s  against fm t acouacd. of kiduappiuj.^, wrongful ooufiricment 
and as8aii]t. uTidcr aceiioiis 303, 340 and 352 of the Iiidiau Pe3ial 
Code; agp.inst second and tkirdaccused of ahetnnnit oi; wi'oiigfal 
con:fi,D.einont and assault. The chargo against first accu.s'ed was that 
iie kidnapped and wrongfully ooiifinGd a boy who wrw iu his scrvioo, 
and that when the h o j’ s inothcx’ camo, a day or two aftorwards, 
and asked that the boy might bo allowed to rotnrn to hor, first 
accused asaatdted her. Tho Special Assistant Magiwtxate of 
Malabar conviotod first aoonaed of all tho threo offcncoa with which 
he was oliaroi'ed. l lo  alHO (3ouvicted the other two aconeefL The

* Cviminal llevision Giiso Ko, :ii)-I oC 1902, prcisonted under HOctionB i35ari(i4S9 
of the Code of Criminal Pi-ocodurc,’ praying iho Ili^h Court; to loviBO tho Judgment 
of N. S. B’’odie, Bcstii .Indg'o of South Malabar, in Cri'minnl Appeal No. 34 of
1902, coLifirroing' the finding' and sentences passed on the petitioners by A. E. L. 
Tottenham, Special >\H3igtant Ma^istvato of Malabar, in Criminal Case Fo. 6 of
1903.



aecaaed appealed to ilio aotiug SeBsions Judge, viho iipbeld tho Ohekutty 
oon.viotions and seiiteneos. The aeoused now preferi'ed tliia revision 
petition.

Dr. Bwaniinatha for petitioner.
T,lio Acting Public Prosccufcor in sujpporb of. the conviction.
Sir A enold W b it Ej O.J.—In  tHs ce ls g  tlie first <aociised was 

cliarged with, kidnapping (section 3G3, Indian Pf3ual Code), w.i'ongfnl 
confiii.ement (Hootion 34o) and as&'au,lt (section 563) and tlie second 
a,nd tliird accnscd were charged with, abetment of wrong-fnl confiTie" 
menfc and abetment oi; assault. The easo agaiiiFfc the iirst aeoused 
was that Jig kidnapped and wrongfnlly confi.ucd a hoy who was in  
his service as a cowherd, and that, o:ii the boy’s mother, a day or 
two afterwards, coming to the house of the iiTst aeensed and asking- 
that the boy should be allowed to return to her, he assaulted the 
motlior. The iirst acciiaed waw charged with three distinct oftences 
and tried at one trial for the three offence,s. 'i'he question is, were 
the three offences committed in one series of acts b o  connected 
together as to form the same transaction within the meaning of 
section 235 of the Code of Criminal Proeednre. I f  they WTre not, 
the charge was had and the trial was had. IsTo C|ncstioii arises with 
reg-ard to the charges of kidnapping' and wrong-ful eonfinement.
The q̂ nestion is, were the kidnapping of the boy and the assault on 
the mother committed in one series of acts so eonneeted together aa 
to form the same transaction. In my opinion they vrere not. In 
support of the conviction it was argued that the offence of kidnap­
ping w'as continuoas and that tho assault on the mother having 
been committorl during tiie eontinuaBce of tlio kidnapping tho two 
offences wer'O oommittocl in one series of acts so ooniieoted together 
as to form tho sam.c transaction. It has reeontly been held hy a 
Pull Bench of the Calcutta .Higli Court in Nemai OfiaUoraj v.
Queen-JEmpre8s{i) that tho offenee of kidnapping from lawful 
guardianship is complete when tho minor is actually taken from 
lawful guardiansliip and that it is not an ofience continuing as 

• lo33g as the minor is kept out of such guardianship. The Madras 
case {Beffim v. Sarnia iramdan(2)) m the Chief Justice of, the 
Calcutta High. Court points out in the case jast referred to, was a 
case of kidnapping out of British India and, as, when the accused 
intervened, tlie hoy had not been actually taken out of British
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CiiEKUT’L'v India tlio process of taking’ waa regarded as co.niiaiiijig'. I agroo
EmtJeuok. CalctitLa High Goiu't, Imt oven assnmiiig' that,

on tLe facts of tlic p i 'c s G n t  case, tlie rigKt view iw tliat the process
ot “ takiag or enticing’ ’ ’ (lie ]>oy was goiug' on ai the time of
the alleged assault on ihc niothor, I should feel conBidorable 
doiiht as to whether tliu aasaiilt on the mother was o.ne oi a HDi’ics 
of acts so coiinooted togoihor as to foi-M the sarae transaotioji.

I  think tho chargo of assanlt oug'ht to lia.ve heen Ijroug-ht 
sepai'ately and tried soparate’J_y. The Magistrate, in general terms, 
finds tlie three aeeased guilty of the offencea with which tlioy were 
cliargod and i cntoneos the firat accused to two years’ rij^orons 
impTiaonment and the weeond and third, accused to nitie mouths  ̂
rig'Oj'ouM impriaoument eaeli, and the SeMsioim Judge finds that 
the tliree ehc’i'g-es aro .supported Ijv tlie fa,ets and diwmissea the 
appeal.

in  this state ol things it Kcems to mo that tlio pi'oper order for 
u.s to ma'ke is to set aside the. eonvietionK and to order the retrial 
of the three accused.

M oore, J .— I  concur.

A'PPELLAT.hJ OIVIL.

1002. 
Scptembcir 

36, 80.

Before, Mr. Judlee Bciimii and Mr. Jmiico, Moore.

ZEM IN DAH N I OF NIDAUAVOLE (Fr.AiNTri’i-)* 
A p p e lla n t ,

V.

BAGIEAZU KR ISIIN AM  BA7jTJ and AWOTiiJiiii (DBPjiWJjANTs),
RESP0Nni3N'l,>l.‘̂‘'

Beni J<ecuirnj A<!l~-VlII nf LS05, .s. 11, cl. A—Hanctiav inj TJoputj/OoUcclor of on- 
hanccd. rent—CanccUaLlon nf na)ioiion by Onllcctur—yaJidihj— ltnjulation II  of 
1S03, 9—Eetmlalion VIT of 182S, s. 3 ~ -T m v G v s  oj supervision vested in 
Collfcior-- Tender ofpatia within fasH— Ordcr nanciiuning enhanced m il paaml 
after imninalion oJfanU-^JEjject o-ii.iJutta.

TIio g’cnoral poirora of .snporvision given to a, Oolleotor by sootioii 9 of Regii* 
lution II of 1803, aud sootion 3 ol‘ Itegnlation V II of 1828, inclndo tlio powei' to sot

gocoud Appeal No, 1-12 of 1!)03, proscntfid a-ĝ ainst ilie dccreo of J, H. Mnnro, 
toietritifc Judge ot Godavari, in Appeal Snifc E'o. :,560 of 1899, presented against 
the decision of N. S. SomaKimdiirara, Deputy Collector, General Duties, STarasa- 
pav, in Suivmary Suit No. 6 ot' 18f)8 ( v id e  Sewmd A]»ijea1 ¥ q s . 113 fo 4 S 7  o i  

1001).


