
In thk We arc preparod to afieopt the iiiterprota.tioii of clause (/’) oi;section
Practitioiiors Act (X V III of 1879) wliieh was 

adoptod by tlio Oalciitta Higli Court in In the MciUer of Piirnn 
ChmvMr Pal Muhliiavil) and we tliirit. the facts in tlio presont 
case show otlier reasonable eaiiso ”  for suspending or dismissing v'l, 
pleader within tlio meaning of this danse.

In all the circmnstaucGs we think a BLiyponHlon ol! iho certirioatft 
for one month will meet tlie roquirements of the case and we inako 
an order aocording'lv,
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Before Mr. Jm/ire 'Bpnmi a?ul Mr. Jusikv BliaHhi/mn Ayi/migar,

inoi2. NETI EAMcV JOCtTAH and  '['Fnaiiii oTriKKs (P la.w t ii ’fk), A p p e ix a n t s , 
Soptembor

1-7.

V E N K A T A C H A B iU r -jU  aw d  t iir 'bjji OTiraRR ( B bpentdants),

E liB r O M D iiN T B /'’

Oivil Procndnrc Code— Act, X I V 0/ 1882, .s. u39— S u iffo r  dt'rlaraiion that the dcJ'Bnd- 

anh K'ore noi dharnutlcarlfnf o f  certain  nntl Jar thn appointm ent o f
Irusttnes— No claim  fur Iprnplr f  roperhj— S-iioj'Ifir, lU'liof A c t— I  o / ]8 7 ’7, s. 42—

A Ruil; for tlic> a,ppoin)',ninnt; ciC iinw tiiiisfei'H ho rv lomi>lo on, IjIic g'voimd that, 
tho clofoiuluiiis are not tlio lawful fivnKtiMsK and fclui-t thn triiatfoshjps aro tberofore 
vacant, is a snif-i umler section GS'J (a) o f tlie Code of TJinl I’l-oeodnre, bniiig’ Cdin* 
jA’ isecl in the words “  wTiotiever tho diroctinn of tlie Coxirt ifi dcc'mod, nent'Ksnvv 
for the a'.lmiuisti'aiion o£ such tviist.”

Bishe7i,Chan3. EmmU v. Syed Nadir Ilom hi, (L.I1., ]5 I.A., 10), reliofl on. 
Siioli a sait is not invalid nndei' sootion 4'2 of tho SiiC-cifit' Eoliof Aot, by I'oosou 

of tlie fact that no consequential relief is claimod, even if thoro be temple pi'o- 
pertiea in. tho pnascssion of tho defondanta as dliarmakartns, Whnro a fimit 
Is mainta.ina'blo under fseotion 539 of tlio Oodo of Civil Procedm'o and the plaint 
seefe the rpliof specified in thtit section, eootion 42 of tho Spooifio Relief Act doos 
not apply.

Strinivasa Ayya.>»garv, Strinivana Simni, 11] Mad., 31), distinguished,.
ISTew trustees appointed undoi’ claiiso (a) o f sectian 5S9 will be entitled to

(1) I.L.R., 27 Gale., 1023.
* Appeal Suit No. 3 of 1901 presented against the deoroft of J. H. Mimvo, 

.District Jndgo of Godavari, in. Original Bait Ho, 33 of 1900,



dciaaad possesaioi) of tlio tomple iii-opovfcies from f-Jie tlui'aiidauts In tho suit Nkti Ram.\
>yhose tide to adininiMioi’ Ike trust h-aa been negatived by tha deoreoj and, ii‘ Jogiaii

suoli possession bo not glvoii, will bo ontihlocl to bring a suit to ojech tlicni irom Venkat\-
the temple aiiCl its eniiowinonts. cftARCLV.

SoiT, brought imdor soctioii 639 oi: the Code of Uivil Proeeduro, 
for a deolarat-ion tliat tho defendants were riot dliarmakartas of 
oGrtain temples, and to Iiavo two trustees appointed for tho duo 
adimniBtaution of those temples. Sepaiuto written sto t̂emojits wore 
tiledj ill one of which it was pleaded that uiovea1:)lo auxlimmoveablo 
properties attached to tho tomplos were in the posseasioi] oJ: soeoud 
defendant, and that plaintiffs wero entitled to pray for eonso- 
rjuential relief, and, not having’ done so, tlio suit was not maintain- 
al>le im<ler section 42 of tlie Specific Relief Act. An issue was 
framed on this point, and another as to w.hether the suit was 
maintainable imder section, 6S9 of the Code of Civil Procediu’e.
The District Jndge dealt with the latter issue as follows ;—

Tho case in tJie plaint is that up to tho decision in Appeal 
8uit NTo, 495 of 1887 on tho file of tho Snb-Oonrt of (InCanada the 
suit temple had two trastees, that after that date and till 1894 
there was only one trustee who was the father of first defendant, 
that in 1894 this trnstee died, iipou wlijohthe defendants trespassed 
upon tho office on the strength of an illegal appointment by the 
late trustee of first defendant as his svioeossor and arrogated to 
themselves the fanetion:  ̂ of dharniftkartas which they had no 
rig'ht to oxercise. Paragraph 8 of tho plaint contains some vague 
allegations of miainaaagement and in paragraph 9 it is stated that 
the trespassers are Taishnavaites and deadly foes of the Sivito 
creed. No issue as to the alleged misniaiiagemont was taken 
though there was a fall discussion at tho time of settlement of issnes.
Th.o real object of the suit is clearly to eject the defendants who 
are alleged to be trespassers. The facts are very similar to those 
in the case of Sinniuasa Ayycmgcar v. Stnnimsa Sivaim{l) and the 
prayers in tho plaint are in effect the same, In Jugo/lkishere v. 
Zahslmandas{2] which is relied npon by tho plaintilf’s pleader the 
defendant was sned as a trustee and denied that he was a trnstoe,
Tho only ground on wliiohit was sought to remove tho defendant 
was mismanagement of tho trust property. It was held that though 
the defendant was not appointed a trastee yet by taking oharg© of
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Ni.;ti1!.ama tiic GLi(lo\vmon.t luid puri^ortitig-to mauag-o ifc as tomple property, 
-Togiaic made lull!soil: a coTi8traefci.vo ti-astoo and was lialilo as siK'h. to

V,
Vi5XK.iT.i- tlie benefinkrios. It is tliorofore iirguod that in the prestnit suit 
u).-viiun. ciofendaiits are also ootistruot]%'o tmstoos aixl. that scetion

539, Civil Prooedar© Oodo, is ap]dioablG. Tlio Bame might be 
arg’iiod in the oaso ol: every trespasser and it is settlod k\v, that 
soctioii 539 does not apply to Biiits broiight sig'aitLst trespassers/’

Ho held that the suit was not luaiiitainablo under section, 530 
of tho Code ol: Civil Procedure anrl disinis.sed it.

Plaintiffs preferred this appeal.
y. Ifm/marnnmi A.yyar for appellants. 
1\ V. SeHhngiri A.yynr for reaponrlents.
J udgment.— T ho plaintiffs inFstitntod tliis Muit under section 

539 of tho Civil Procedure Code, after obtaining* the sanetion, of 
tho Collootor, for tho ap|)oiutinont of noMr trustees to a certain 
public temple on the ground tliat the defoudauts who are now in 
management of tlu-5 tem,ple are not tho lawful trustees and that the 
trusteeships aro therefore vacant.

Certain allegations woi,’6 no doubt made in tho plaint that tlie 
defendants woro j^oilty of malversation, ])ut no suob issue was 
laisod.

Tho substaniial qaeHlio7i, thexofore for determination in tho 
case is wliotber the dofondants are tho lawful trustoos of the 
temple as claimed by them. If they aro so, thero is an end 
of the suit, but if they are not, then, thero is a vacancy in tho office 
of one or both of the trusteoBhips, and the plaintiffs, as persons 
interested in the institution, pray for an order of Court dirt)cting* 
tho appointment of now tniBtocs for the duo adminiBtratinn, of tho 
trusts ol tho temple.

In  our opinion such a suit is ooiaprisod in tho words of the 
section, viz., “ or whenever ihe direction of the Court is deoniod 
uceossary for tho admiaistration of STK.'b trust,-” and tho suit thore- 
foro falls (uider scction 539 o,t' fcho (.Ji'vil .Proecduro Oodo. In 
support of this view wo may rsfor to tho opinion of tho Judicial 
Oommifctee of tho Privy Coiineil in, Bkhen Ciumd 'Mmmt v. Sŷ :d 
Nadir Hossdn{V) in which Sir Barnes Peacock in dolivoiing’ tho 
jndgmont of tho Ooiuniittee s t a t o d I f  thoro liad boon any 
objefition that ho {i.e., the plaintiff) was illegally substituted as
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trastoe, aii. application niig'lifc liavo beoii made b f  any porson Nvrn Hama
iriterosted in the porforniancc', ol: the trusts to liaTo him removed
and a new trustee appointed l.)j tho Ounrt iimler tho Code of Vknicata.
1877.”  As poin,tfid roferonco is made to tliB Code oJ; 1877 in
which tor the first time section 539 was introduced., there having
heen no section corrosponding to it in the Procedaro Oode of 1859,
it is quite clear that tho provision reforrcd to by the Privy
Gonncilia section 539. Therospondeut’s (defendant's) vakil seeks
to support the decree of the District ,Tudf̂ e on tho ground that the
suit should be dismissed under section 42, Speeifio Belief Act^
1877, inasnirioh as tliero is no pi’ayor for rnoovery of possession 
of the temple and its property from the defendants by tho now 
trustees 'who may be appointed by tho Court, and in sujiport 
of this contention lie rolies on Strimmsa Ayymigar v. Strinidasa 
Swauii[V).

That case related to a religions mutt, and, after deciding that 
the case was one that couhl not be brought under section 539, 
this Court, regarding" the suit as one that could bo hroag-ht under 
tho g-eneral hiw, apart from section 539, hold that tho plaintiff 
was bound to ecnk relief by praying for delivery of possession to 
the head of the mutb who should be appointed by the Court a,s the 
successor of the deceased head of the mutt.

In our opinion that decision is iuapplicable to the present 
case, which we hold to be one maintainable under section 5ti[>, and 
in which the plaintiffs ask for tho relief speorlied in clause («) thereof^
In our opinion, there forê  section 42 of the Bpecifio .Eehef Act, is 
no bar to tho maintainability of the suit.

If new trustees are appointed by the Court under clause {a) 
they will ]>e entitled to demand possession from tiio defendants 
whose title to administer the trust is nej^atived by the decree and 
if the defendants ohoosc not to comply with the demand, the new' 
trasboes will be entitled to bring’ a suit under tho ordinary law to 
eject them from the temple and its endowments.

We therefore set aside the decree appealed against and remand 
the suit for disposal according' to law with reference to the above 
observations.

Costs in this Court are to be coats in the suit.
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