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the time of his death, of whiok he has not made any other testa-
mentary disposition which is capable of taking effect.” Hore the
tostator has made a testamentary disposition which is incapable of
taking effect because the bequest is in favour of a party who is an
attesting witness. It seems to me that the share of James Joseph
falls into the zesidue and does not go to Cornelius and Florence.
T think the construction adopted by the learned Judge is right
and that this appeal should be dismissed. Costs of all the parties as
between attorney and client (including the Administrator-Greneral)
ghould be paid out of the estate.

Moozrg, J.~I eonour.

Mr. James Shovt, Attorney, for appellant.

Mr, 4. E, Rencontre, Attorney, for first and second respond~
ents,

APPELLATE CIVIL.
Before Mr. Justice Benson and My. Justice Boddam.
APPASAMI PILLAT (PramNtiry), APPELLANT,

2.

SOMASUNDRA MUDALIAR axp twe omnsks (DEFENDANTS),
ResroNnEnTs.

Lelters Pateat—Art, 15~ Tudgment " —Order refusing leave to appee! in formf
pauperis—Appeal.

There is no appeal under avticle 15 of the Letters Patent, agninst an order,
passod by a single Judge, undor section 592 of the Code of Civil Procedurs, vofusing
leave to appeal 4n formd pauperis, By gection 592 a discretion is vested in the
Judge to allow or disallow tho application, and an order passed in the exerciso of
guch a discretion is not a “judgument™ within the moaning of artiole 15 of the
Letters Patont.

Srivamulu v, Ra,ma?a,m, (LLR, 22 Mad., 109), Venkatwrame Ayyar v.
Madalai Ammal, (LIB., 23 Mad., 169), and Srimanty Raeja Durge Neidw v,
Srimants Rajo Mallikarzjuna Naidw, (LL.R., 24 Mad., 358), followed,

Prririon for leave to prefer an appeal, 1n formd pauperis against
the decree of the Distriet Court of Tanjore in Appeal Suit No, 205

* Appeal No. 1 of 1902, under section 16 of the Letters Patent, presented
against the order of the Honourahle &ir Charles Arnold White, Chief Justice,
dated 9th Janunary 1902, pessed on Civil Miscellaneous Petition No, 89 of 1902,
presented to the High Court for leave to appeal in formd pauperis agoingt the

deores in Appeal Buit No. 205 of 1901 on the file of the District Court of Tonjo ore

(Original Suit Ne. 14 of 1900 on the file of the Enb~0am‘t, Negapatam).
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of 1901, The petition came en for hearing in the first instanee,
before the Chief Justice, who made an ovder refusiug to give the
leave asked for. Agaiust that order, potitioner preferred 1]113
appeal, under article 15 of the Letters Patent.

V. Wrislnasamy Ayyar, for vespondent, took the preliminary
objection that no appeal lay under article 15.

. R. Tiruvenkatacharior for appellant.

Jupewrnt.—The respondents take the preliminary objection
that no appeal lies under the Letters Patent against an order
of a single Judge refusing to allow an appeal v formd pauperis.
Wo thiok the objection is valil.  The wse of the words “may he
allowed to appeal ” fu section 592, Clivil Proceilure Code, implies
that a diseretion is vested in {he Judge to allow or disallow the
petition.  The exercise of such discrotion is not o “ judgment,” 7.,
an adjudication on any right or lability in dispute between the
parties to the suit, and wuless itis a “judgment” within the
meauing of section 15 of the Tetters Patent theve is no appeal.
We think this view is in accordance with the principle underlying
the decisions in &rivemulu v Bamasemn(l), Venkolarana dyyur v
Madoled dwmmel(2), and Srimantn Rege Dwrga Neddw v, Srimantu
Ragn Mallibarjuna Naidu(3).

‘We thereiove dismiss this appeal with cost.

AT o AT ST T P AR £y

APPELLATE OIVIL
Bofore My, Justice Benson and My, Justice Boddam,

THOMAS SOUZA {Prawiivr-—DEoREE-110LDER), APPELLANT,
.
GULAM MOIDIN BEARI axp ANoTIBR (JUDUMENT-DEBTOR),
RuseonnmNrs.™
Bpocific Relicf Aet—-T of 1877, 5, D—Deerce for possession~—0vder in coecution
praceedings——Appeal,

Where a doeree for possession of land hus been passed in o suit brought under
section 9 of tho Specific Relief Aet, and an order is passed in proceodings in

(1) 1LL.R., 22 Mad., 109, (2) LR, 23 Mad,, 169 at p. 170,
(3) LL.R,, 24 Mad., 358,

# Appeal against Appellate Ordor No, 2 of 1902 passed by J. W, ¥, Dumerguo,
District Judge of South Canara, in Appeal Snit No, 248 of 1901, presented agmnst
the oxder of L. 'V, Anantan Nuir, Disitict Munsif of Maugslore, in Miscoellaneous
Potition No, 840 of 1601 (Original Suit Ne. 248 of 1900),



