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the time of his death, of wkioli lie lias aot made any otilier testa­
mentary disposition which is capable of taking eflfeot.” Here the 
testator has made a testamentary disposition whloh is lacapaWe of 
taking effect because the bequest is in favour of a party who is an 
attesting vitness. It seems to me that the share of James Joseph 
falls into the residue and does not go to Oornelius and Florence. 
I  think the oonatraotion adopted by the learned Judge is right 
and that this appeal should be dismissed. Costs of all the parties as 
between attorney and client (including the Administrator-G-eneral) 
should be paid out of the estate.

MooeEj J.—-I eonour.
Mr. Janm Shorty Attorney, for appellant.
Mr. A. E. Benemtre, Attorney, for first and second respond­

ents.
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APPELLATE CIVIL.
Before Mr. Justice Benson and Mr> Judies Moddani, 

APPASAMI PILLAI ( P i a i n t i p p ) ,  A p p e l l a n t ,

SOMASUNDRA MUDALIAB a n d  t w o  o t h e rs  (D e fe k d a n ts ), 
Respondents.’̂

Letters Fatent—Ari, 15— Judgment” — Orcler refusing leave to appeal in formft
pauperis—Appeal.

There is no appeal tmder article 15 of the Letters Patent, agaiast an order, 
pasBod by a single under section 592 of the OotTe of Civil Procedure, rofasing
leave to appeal in formS paupms, By section 502 a discretion is vested in the 
.ledge to allow or disallow the application, and an order passed in the exercise of 
such a discretion is not a “ judgtaent" within the meaning of artiolo 15 of the 
Letters Patent.

Sriramuhi r, Bamamm, (I.L.E., 22 Mad., 109), Venhatamma, Ayyar v. 
21adatai Amma?t (I.L.B., 23 Mad., 169), and Srimanfu Baja Dv,rga Naidni, y, 
Srhnaniw Baja MalKkarJuna Naidu, (IX .R ., 2 i Mad., 358), followed.

P e t it io n  for leave to prefer an appeal, in forma pauperis against 
the decree of the District Court of Tan jore in Appeal Suit ISTo, 205

2902.
September

10.

# Appeal No. 1 of 1903, under section 15 of the Lefctera Patentj preBOafced 
against the order of the Eonourja,hre Sir Charles Ai’nold White, Chief Jnstice, 
dated 9fch January 1902, passed on Civil Misoellaneoas Petition No. 39 of 1903, 
presented to the High Court for leave to appeal infonnS> pauperis &gaimi the 
decree in Appeal Suit Uo. 205 of 1901 on the file of the Dietriot Court of Taiiidr® 
(Origihal Suit STci*. 14 o f 1900 osi the file of the Stib'Oom’ t, STegapatam)’.



iipi'A5;AMi o£ 1001. Tlie pGtition came an for lieariii.g iii tlie first iiistaiice, 
before the Chief Justice, who made an order refusiii.g’ to give t l ie  

So?MsuNnf!A Jeave asked for. Ag'aiust that order, petitioner preferred this 
appeal, iiiider article 15 of the Letters Patent.

V. KrishnasmiLij Ayi/ar, for I'espoadoEt, took tlie preliminary 
objection that no appeal lay under article 15.

€. R. Tiruvmkatoxhariar for appellant.
J u d g m e n t .— The respoadeuts take tlie preliminary o b je c t i o n  

that no appeal lies nnder tbe Letters Patent against an o r d e i  

o f  a single Judge refnsing- to allow an appeal in. form a pawpcris. 
W e tkiuk the objoetion is valM. The rise o;[ iho words “ m aybe 
allowed to appeal^’ in section 502, C'ivil Proondiiro Oodo, implies 
that n discretion ia Tested in ilie Judge to allow or disallow the 
p e t it io n . The exercise o f  ench discretion is not a judgineni’,”  iti., 
an. adjudieation on any right or lisdtility in dispute between the 
parties to the suit, and nnleBa it is a “  judgm ent ”  within the 
moaiung- o f  section 15 of the Tjetters Patent ih o r o  is no appeal. 
W e think this view is in accordance with the principle underlying 
the decisiouB  hi Srhwnulu y. Uainifsnmi^i), Venlnlamma A.yyn,r i'. 
Maddhi Anvm(d[2), an d  Srimantu Mctfa iJiirya KfiuluY, Srmmrtii 
Raja likillikarjwia .Naidn(H).

W e therefore dismiss this appeal with (mi,at.
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BiYore Mr. Jmfir-e Bvm(m (md Mr. 'Boddmn. 

i ‘i02, THOMAS SOUZA (P j.a ik tiff— D isoiiEE-noLDKR), A ppellanTj
September

1.1.
Q-ULAM MOIDIN B EAEI a n d  a n o t iie b  (JuDaM .UH'f-DEBTOu),

IlES;P03S-r)BKTS *
S’ipecifinBelioJ Act-'-I of 1S77> s, 0—Doareeforfos.-Josdon-^~OrdBrinriscoiiUoii

—Appeal.

W here a docres  fo r  possession  of land ha,s been pasaorl in a  su ii broraghi; under 
eection 9 of i h o  Spociftc EelioJ A ct , anrl aa  oTtlor is  passod  hi prooeoaings in

(1.) I.L.E.., 23 Mad., 109. (2) I.L.B... 3.3 Mad., 169 a1> p. 170.
(3 ) 24 Mad., 858.

* Appeal againfat Appellate Ofder No. 2 ol' 1002 passed by J. W. F. Dumerguo 
District Judge of Soatb Oaaara, in Appeal Suit ITo. 243 of 1901, pvssented against 
t.liQ oi'dor of T. V, Anaaten Nair, Distiwt MTinsif of Maugalov©, in MiscellaneoTjR 
.Petition No. 810 ol! 1801 (Origiaal iSuifc No. 248 o f 1900),


