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purposes.  We think the © assistance ” referved to in the former
part of the section is ejusdem yeneris with the various forms of
assistance speeified i1 the latter half. The < assistance ” must have
some direet personal relation to the execution of the duty by the
public officer. The signing of the scarch list roguived by section
103 is au independent duty imposed on the witness. The word
“ assistance ” as used in the scetion implies that the party who
assists is doing something which, in ordinary circumstances, the
party assisted could do for himvelf,

Our answer tothe question reforred is, that on the facts stated,

the accused was uot guilty of an offence under section 187 of the
Indian Penal Code.

APPELLATE CRIMINAL.

Before Mv. Justice Subralimania Ayyar end My, Justice
Blinshyam dyyangar,

VEMURL SRSHANNA AND ANOTHER, AccrarD 18 CRIMINAL CASE
No. 180 or 1902 ‘

Criminal Provedire Code--det Vool 1808, 5. 120 (1) —Convielion of twd acensed and

arder agui.usli bt accwsed 1o pay Couwrl und process fees in equal ehares—

Adeynittal of one aoeused on appeal—CGrder by Appcllate Court Jor entive
mef, and process fors— Legelity— Hnhancement of sentence”

A Mayistrate convicted two aecensed, and, in addition to the sentences which
he passed on thom, ordered them to pay the. Comrt and procoess fees in equal
ghares. The Appellate Court acguitted one of the ucensed and ordered the other
acoused (whose convietion was affivmed) to pry the whole amount of the Conrt
and process fees :

Held, that the order of the Appellate Conri was legal wnder section 428 (d)
of the Criminal Procednre Code and did nob amount to an enhancement of
sentonce within the meaning ol seetivn 423 (0).  Fecs ordered 5o ke paid under
section 81 (iv) of the Courtt Fees Aet ave recoverable as if they were fines
imposed hy the Court, but they are notpart of the fine impo,‘\‘edlas a punishment
tor the offence,

# (use referred for the ovders of the ITigh Cowrt, under section 438 of the Codo
of Criminal Procednre, hy R. Morris, Districs Magistrate of Kistna, in his letter,
dated 29th November 1902, Revision Case No. 1320 of 1902 (Criminal Revision
Cage No. 567 of 1902). ‘ :
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Queon~Bmpress v, Tamgavalu Chetti, (1.L.R., 22 Mad,, 153), and ihe High Cowri
Ruling, 20th July 1870, (5 M.H.C.R., App. 28), distinguished,

SENTENCE, on two accused, to undergo imprisonment and to pay a
fine, respectively, and to pay Ra. 5~2-0 in equal proportions on
account of Conrt and process fees. On appeal, the Head Assistant
Magistrate altered the conviction in the case of the first accused, but
confirmed the sentence, and quashed the conviction in the case of
the second aceused. He also directed that the Conrt and process
foeg should be paid by the first acensed alme to the complain-
ant. The District Magistrate referred the case for orders, as
he entertained a doubt as to the legality of the Iead Assistant
Magistrate’s order, as the order to pay the costs was an integral
part of the sentence, and to enhanco the liahility of the first accusod
by ordering him to pay thelwhole of the Rs. 8-2-0 instead of only
& balf of it was to enhance his seutence, which an Appellate Court
is dobarred, under section 423 of the Criminal Procedure Code,
trom doing. He referred to Queen-Empress v. Tangavalu Chetti(1).

The Court made the following

Orper.—We think that the action of the Appellate Magistrate
is legal under section 423 (), Criminal Procedure Code, and it does
not amount to an enhancement of sentence withiu the meaning of
seckion 423 (). Under section 81 (iv) of the Conrt Fees Act, the
foes ordered to be repaid under that section are to be recovered as
if they were fines imposed by the Court, but there is no warrant
for treating the same as part of the fino imposed as a punishment
for the offence. T'he present case iy distinguishable from Quecn-
Limpress v. Tangavalu Chetti(l) and from the High Court Ruling,
20th July 1870(2), though the view which we take is in apparent
confliet with them. We therefors sec no veason to interfere.

(1) LL.R, 22 Mad, 152, (2) B MILCR, App. 98,




