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purposes. We tliiiik t-lic “  assistance ”  rel'eri’ed to in the former 
part of the section is e'/iiadeni ymerls with the various forms of 
assistance spoeiJied i]i the latter half. Ĝ he assigtance ”  niuat have 
some dij'eet pei'sonal reUtioiv to the execution of t]ic duty hy the 
public officer. The aiguing- of tlie soarnh liist roquired by section 

is an. iudependcnit duty imposed on the witness. The word 
assistanceas used in the section implies that the party who 

assists is doing tjoniothing’ which, in ordinary circumstances, the 
party assisted could do for himself.

Our answer to the question referred is, that on the facts stated, 
the accused was uot guilty of au oft’enoo under scctiou 187 of the 
Indian Penal Code.
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Before Mr. Justice Siibrahmania Ayj/ar and Mr. Jmtice 
Bh ((shyam Ayijanc/nr̂

V F M U R l  S E S H A N N A  a n d  a n o t h k r , AcaiTSBD in  C r im in a l Oas  

No, ISO 01' 190‘i.*

(Jrir,-ti'/\al. Pt'orvdnvv. CJrdt'—Aci V nf ISilS, I2u Q>)— C onviclion  o f  Nod acmiseA and 
onlnr hath ncnusrd In jiay dcmrl uml procrss J'ecf! in er[m l shares—
AcqintU d fif ovi' (iccuned on appt’.al— G rier h\j A p p ella te Court fo r  entire 
Court awl procei^s. fers— LrgiiUltj— “  Tinha'ticemevi o f  scutm ci'.”

A  M ag'ifitnite co u v icto d  tw o accusod , and, in ad d itio n  to  th o  sen ten ces which, 

ho passed on tliciu , ord ored tlin,m to  pay  tlie .C o n i't  and  proeoas foes iu  equ al  

(ihai’eK. T h e A ])p ellato  CouvIti a cq u itte d  ono of Llie acfiiiscd and ord ered  fclie otliey  

iiiiousod (w hose c.nn.vio,tion w as affirm ed) to  p ay  tlio  w hole •amouut of tho Oourb 

an d  yvoeoss fees

IMil, thiit. thp oi'ciev of tiio A|>po,llato Conrl was legal tmdoi' seotiorv 423 (d.) 
ot tlici Cniiiiaal Prooodnvc Code and did not- amamifc to a,u (juhancement nf 
aontonae within the; moiining of soctii>u i<23 (b). Feoa oi'dered to be paid under 
Beotioii (iv) of iho Conrt Foos Act avn I'ccoverabb a« if tliey were fines 
imposed liy tlie Court, but they are iiotpai't of tho fino imposed as a piriiisbmonii 
for t/ho oiT(3iK!o,

1902. 
.lamiary IH,

CijiSe referred for the ordoi-s of Iholligit Court, under soefcion 438 of the Codo 
of Criminal Procedure, by li. Morris, District Magistratn of Kistna, in Ms letter, 
dated 29th November 1903, Eevision Oa.so No. 132& of 1902 (Gnmiaal Hijnsiou 
Case Ho. 5G7 of 1902), :
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Temuei Qnecji-Em'prcss v. Tangavahi Ohctti, (I.L.IH,., 22 Mad., ISS), and iJio High Gouvl 
assHiVNKi. jinli'iig, SOth July IS’̂ O, (5 M.H.O.R., App. 28),'dihtingaisliecL

S ent'ence , on two accused, to iinderg-o imprisonment and to pay a 

finej respeotively, and to pay Rs. o*-2-0 in equal proportions on 
aecotint of Conrt and process fees. On appeal, the Head Assistant 
Magistrate altered the conviction in the case of the first accused, b ut 
confirmed the sentence, and quashed the conviction in the case of 
the second accuaed. Ho also directed that the Co art aaid process 
fees Bhotild be paid hy the first aconsed ahmo to the complain- 
R,nt. The District Magistrate referred the case for ordors, as 
he entertained a donht as to tho Jog-ality of the 11 cad Asaietant 
Magistrate’s order, as the order to pn,y the costa waa a,n intogral 
partof the sentence, and to enhance the liability of the first accused 
by ordering' him to pay the iwhole of the Es. 3-2-0 instead of only 
a half of it was to euhanco his sentence, which an Appellate Oonrt 
is debarred, under section 423 of tho Criminal Procedure Code, 
from doing. He referred to Qumm-.Empress v. Tmigavalu fJhefti{\).

The Court made the following
Order.— We think that the action of the Appellato Magistrate 

is legal under section 423 (r/). Criminal .Procodnre Code, and it does 
not amount to an onhancomcnt of sontonce within tlie meaning of 
section 423 (It). Under section 31 (iv) of tho Conrt Fees Act, the 
fees ordered to be repaid under that section arc to be recovered as 
if they were iines imposed hy the Court, but there is no warrant 
for treating tho same as part of the fine imposed as a punishment 
for the ofilonco. The present case is distinguishable from Queoh 
impress v, Tmgavaln ChcMiiX) and from the Eigh Court Rulmg  ̂

2̂0ih July 1H70{"Z), though the viewwhich we take is in appa.rent 
conflict with them. We therefore see no reason to interfere.
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