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APPELLATE CRIMINAL—FULL BENCH.

Before Sir Arnold White, Chief Justice, Mr. Justice Suhrahmania
Ayyarand Mr. Justice Davies.

0

I N  T H E  M A T T E R  O P  R A M A Y A  N A I K A  ( A c c u s e d ) , ]903.
P e t i t i o n e r . -  F ebm aiyC .

P'nal Code—Act X L V of 1860, s. 187—Rendering assistance to a public servant—
Refusal to sign search list by person who attended search imder Abkari law— 
lAaiiliitj—Criminal Procedure Code—Act V o/1898, s. 103 (I)—Party called 
upon to attend and witness a search.

A iierson was callod upon by an Abtari Inspector to attend a search held 
under section 103 oC the Code of Criminal Procedure, and did so. He, however, 
refased to sign the search list when it was prepMVed. On a charge being preferred 
ngainst liim under section 187 of the Indian Penal Code of intentionally omitting 
to assist a public servant in the execution of his duty:

Beld, that the accused was not guilty of an offence under section 187.
Assuming that a person called upon to attend and witness a search, under section 
103 of the Code of Criminal Procedure, is under a legal obligation to attend the 
search and sign the search list, the “ assistance ” which a person is bound, by tho 
earlier part of section 187 of the Penal Code, to render is ejusdem geneiis with the 
various forms of assistance referred to in the latter part of the section. It must 
have some direct personal relation to tlie execution of the duty by tho public 
ofBcer. The signing of tho search list required by section 103, is an independent 
duty which is imposed on the witness, whereas the word, ‘‘ assistance,”  as used in 
the section, implies that tho party who assists is doing something which, in 
ordinary circumstances, tho party assisted could do for himself.

Q u e stio n  referred to a Full Bench. Accused was charged before 
the Second-class Magistrate of Kasaragod taluk with having 
wilfully neglected to aid a public servant, under section 187 of 
the Indian Penal Code. The complaint was lodged by the Sub- 
Inspector of Abkari and Customs, under the orders of his In
spector. Complainant stated that on 18th March 1902 he had 
visited a certain house with the object of searching it for contra
band liquor under the Abkdri Act. Ho called upon the accuscd 
and others, as respectable inhabitants of the locality, to accompany

* Criminal Revision Case No. 521 of 1902, presented under sections 435 and 439 
of the Code of Criminal Procedure, praying the High Court to revise the judg
ment of V. Ramachendra Ran, (icneral Duty Deputy Magistrate of South Canara, 
in Criminal Appeal Ho. 78 of 1902, presented against the conviction and sentence 
of C. Narayanan, Stationary Second-class Magistrate of Kasaragod, in Criminal 
Ca-̂ e Na. 298 of 1903.
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I n a'lin l i i in  and witness ttie senreli. The aocused attended with reliTotvaiAeo

present dnring the scarch,l)nt, as the complain-ant alleged 
.'N'aika. wilfully Jicg-leetcd arid refused to attest the search list, though hiH

aitentioa was clrawii to soetion 187 of the Indian Penal Code, and he 
was warned that he was homid to comply with the complainant’s 
request. It was stated hy the prosecution that the reason whieh 
the accused gave for his refasal was that if he attested the search 
list he would have to attend at the enquiry and at Courts, whicli 
would put him to expense. The Magiatrato held that thia was 
not a lawful excuae, and that the conduct of the accused was an 
intentional omission to render or furnish assistance within the 
meaning of section 187, aud inllicted a fine of Its. -̂ 0 with one 
week's simple imprisonmcut on default. Au appeal to the Dcpnt}’ 
Magistrate way dismissed.

Tlie accused preferred this criminal revitjion petitiou.
K. N. Ayija for petitioner.
The Public Prosecutor in mppoi't oi; the con’vietiou.
The case oame, in the first instance, before Suhrabmaiiia Ay var 

and Davies, J-T., who made the following
O rder op E e f e r e n c i; to a F uij . B e n c h .— -Tho aceusod, on 

req[uiaitionj attended a search held under section 103 of the Code of 
Criminal Procedure, and witnessed the search, hut refused to sign 
the search list when it was duly prepared. The refusal was intou- 
tional. The q\iestion is whether the aceusod was guilty of au. 
olfence under section 187 of the India,u Penal Code. H aving regard 
to the importance of the question, wo refer it for the d(?cision of a. 
Fall Bench.

4‘JO THE IN D IA N  L A W  REPORTS, [VOL. XXVT.

The case came on for hearing in due (*,oni‘so before the 
Full Bench coiiatitnted fis above, when th(̂  Court expressed the 
following

O pin io n .— Ĵ '̂or the purposes ol; the question referred we assume 
that a party called upon to attend and witness a sejiroh under 
section 103 (1) of the Code of Criminal Procedure is under a 
legal obligation to attend the search and sign the search list.

SBction 187 of the Indian Penal Code provides, first, in general 
tonns, for the punishment when a pers(m being bovind by law to 
render assistance to a public servant in the execution of his public 
duty intentionally omits to assist; secondly, it provides for the 
punishment when the assista.nco is demanded for oertairi specified
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purposes. We tliiiik t-lic “  assistance ”  rel'eri’ed to in the former 
part of the section is e'/iiadeni ymerls with the various forms of 
assistance spoeiJied i]i the latter half. Ĝ he assigtance ”  niuat have 
some dij'eet pei'sonal reUtioiv to the execution of t]ic duty hy the 
public officer. The aiguing- of tlie soarnh liist roquired by section 

is an. iudependcnit duty imposed on the witness. The word 
assistanceas used in the section implies that the party who 

assists is doing tjoniothing’ which, in ordinary circumstances, the 
party assisted could do for himself.

Our answer to the question referred is, that on the facts stated, 
the accused was uot guilty of au oft’enoo under scctiou 187 of the 
Indian Penal Code.

I n  th i: ■ 
M xVTTe r  o f  

Ramaya 
K"aika.

APPELTi/VTB

Before Mr. Justice Siibrahmania Ayj/ar and Mr. Jmtice 
Bh ((shyam Ayijanc/nr̂

V F M U R l  S E S H A N N A  a n d  a n o t h k r , AcaiTSBD in  C r im in a l Oas  

No, ISO 01' 190‘i.*

(Jrir,-ti'/\al. Pt'orvdnvv. CJrdt'—Aci V nf ISilS, I2u Q>)— C onviclion  o f  Nod acmiseA and 
onlnr hath ncnusrd In jiay dcmrl uml procrss J'ecf! in er[m l shares—
AcqintU d fif ovi' (iccuned on appt’.al— G rier h\j A p p ella te Court fo r  entire 
Court awl procei^s. fers— LrgiiUltj— “  Tinha'ticemevi o f  scutm ci'.”

A  M ag'ifitnite co u v icto d  tw o accusod , and, in ad d itio n  to  th o  sen ten ces which, 

ho passed on tliciu , ord ored tlin,m to  pay  tlie .C o n i't  and  proeoas foes iu  equ al  

(ihai’eK. T h e A ])p ellato  CouvIti a cq u itte d  ono of Llie acfiiiscd and ord ered  fclie otliey  

iiiiousod (w hose c.nn.vio,tion w as affirm ed) to  p ay  tlio  w hole •amouut of tho Oourb 

an d  yvoeoss fees

IMil, thiit. thp oi'ciev of tiio A|>po,llato Conrl was legal tmdoi' seotiorv 423 (d.) 
ot tlici Cniiiiaal Prooodnvc Code and did not- amamifc to a,u (juhancement nf 
aontonae within the; moiining of soctii>u i<23 (b). Feoa oi'dered to be paid under 
Beotioii (iv) of iho Conrt Foos Act avn I'ccoverabb a« if tliey were fines 
imposed liy tlie Court, but they are iiotpai't of tho fino imposed as a piriiisbmonii 
for t/ho oiT(3iK!o,

1902. 
.lamiary IH,

CijiSe referred for the ordoi-s of Iholligit Court, under soefcion 438 of the Codo 
of Criminal Procedure, by li. Morris, District Magistratn of Kistna, in Ms letter, 
dated 29th November 1903, Eevision Oa.so No. 132& of 1902 (Gnmiaal Hijnsiou 
Case Ho. 5G7 of 1902), :
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